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Mamam A.B. 1IpuHOuMNM KOHCTUTYWIHHOr0O mMpaBa: CHCTEMHO-
¢pynknionanbHuii anamnis. — KpamidikariitHa HaykoBa mpaiisl Ha mpaBax pyKOIUCY.

Huceprartiist Ha 3100yTTs CTyIeHs JHokTopa (pimocodii 3a cremianpHicTIO 081
«IIpaBo» (08 — IIpaBo). — KuiBchkuii HaIlloHaILHUM YHIBEpcUTET iMeH1 Tapaca
[IleBuenka, MinicTepcTBO OCBITH 1 Hayku Ykpainu. Kuis, 2021.

Hucepraiiss € MepIIMM KOMIUIEKCHUM JOCHIJKEHHSIM, SIK€ TPUCBIYEHO
npoOieMaTulll KOHCTUTYLIMHUX MPUHLMIIB, IX CHCTEMHO-CTPYKTYpHUX 1
GyHKIIIOHATBHUX OcCOOMMBOCTEU. [{ns MOCSTHEHHS WUIeW MOCHIIKEHHS, aBTOP
MIPOaHaJI3yBaB JIaHi YKPATHCHKOI MPaBHUYOI IOKTPUHU, HAYKOBI JIXKEpeia 3aX1JHUX
BUEHHUX, CBITOBI KOHCTUTYI[lI Ta KOHCTUTYIIHHI aKTH, 3aKOHU, a TaKOX aKTH
KOHCTUTYIIIMHUX  (BEPXOBHUX) CyHdIB. 3a3HayeHE CIPHUSIO  PO3KPUTTIO
3aMpONOHOBAHOI TeMH Ta (HOPMYITIOBAHHIO BiJIMOBITHUX BUCHOBKIB.

3arajioM, CTPYKTypa AUCEPTAIIMHOIO JTOCTIIHKEHHS CKJIaJaeThCsl 31 BCTYIY,
TPHOX PO3LIIB, siIKIi 00 €AHAHI BICbhMOMA MiJPO3A1IaMH, BUCHOBKaMH, CIIHCKOM
BUKOPHUCTAHUX JKEPET Ta JJOJIATKIB.

Bcmyn BUCBITIIIOE yci HEOOXITHI €JIEMEHTH, SIK1 BiIOOPakaroTh aKTyalbHICTh
TeMH, TIPeAMET, 00’ €KT, METy, 3aBJaHHS, a TAaKOX 1HII CTPYKTYpHI YaCTHHH, IO
XapaKTEepU3yIOTh MPEJCTABICHY aBTOPCHKY HAYKOBY PO3BIIKY.

Po3oin 1 «Ilpunyunu y KoHcmumyyititHomMy npasi: Memoool02iYHULl ACNEeKm»
NPUCBAYEHUN JIOCHIIPKEHHIO MPUHIUIIB KOHCTUTYI[IHHOTO IpaBa B CHCTEMI
MIPaBOBOT'O PETYJIIOBAHHS, @ TAKOXK CITIBBIHOILIEHHIO MOHATH «KOHCTUTYI[1OHATI3M)
Ta «KOHCTHUTYIIIMHE MPAaBO» B KOHTEKCTI aHAJ13y KOHCTUTYIIMHUX MPUHITUIIIB.

3a3HayeH1 MOJIOKEHHSI IETAJIbHO PO3KPUTO Y MiIPO3ALIAX:

1.1.  «llpunyunu KoHcmumyyiuHo20 nNpasa 6 Ccucmemi  NpPago8oco
pezyno8antay, 1€ aBTOp PO3TJSAA€ 3aralbHOTEOPETHUYHI MIAXOAM IO CHUCTEMHU
MpaBa, a TAKOX MPUHIIUITIB MpaBa, K1 BIIIrPal0Th BAKJIUBY POJIb B CUCTEMI IpaBa.
JlochiKyIOThCSl IPUHIMIMN Ta IIHHOCTI y TpaBi, a TaKOX 1X KOHCTUTYLIHHUIN

BuMip. OKpeMo yBara npuaiIse€Thcsl KOHCTUTYIIIOHATI3allli BEpXOBEHCTBA IIpaBa sSIK



KOHCTUTYLIHHOTO IPUHLIUITY. PO3TIISTHYTO TUCKYCIIO B MEXaX PO3yMIHHS KaTeropii
«BEPXOBEHCTBO TMpaBa» 1 «IPaBOBIALIN», a TaKOXK OOIPYHTOBYETHCS pOJb
KOHCTUTYIIHHUX NMPUHLHUIIIB Y CUCTEMI JKEpel IIpaBa.

Y migposnini 1.2. «Koncmumyyionanizm vs KoHcmumyyitine npago. OUcKypc
PO KOHCMUMYYIUHI NPUHYUNuy» aBTOP 3BEPTAETHCS O aHAJI3y JIBOX OCHOBAaHUX
MOHSTh «KKOHCTUTYIIIOHAII3M» Ta «KKOHCTUTYIIHHE ITPABO», B MEKAX SIKUX HAYKOBIII
JTOCIIKYIOTh ~ TPUHIWINA, SIKI  HA3WBAIOTh  KOHCTUTYHIMHUMH.  [loHATTS
«KOHCTHUTYIIOHATI3M» PO3TISIAETHCS 3 TOUKH 30pY 171€1 Mpo 0OMex)eHe MpaBIiHHS,
fKa 3 yacoM c(OpMyBaJlach y JOKTPHUHY, B Ki PO3BUBAIOTHCS PI3HI MIAXOAH 10
PO3yMIHHSl TPUHIMUIIB KOHCTUTYLIMHOrO TmpaBa (30KpemMa: TMOAUI BJaju,
JIEMOKpaTisi, piBHICTh, CIPABEIJIMBICTh Ta iHIII). JlJig 1IbOrO, aBTOp aHaNi3ye He
JUIIE aHl YKpaiHChKOI MPaBHUYOI JOKTPUHU 3 I[1€i MPOOJEMHU, a TaKOX BUBYAE
nyOJiKarii 3aXiIHUX BYEHUX, K1 TOCIIJDKYIOTh 0araToaClieKTHUM 3MICT KaTeropii
«KOHCTHUTYIIOHATI3M». ABTOpP OKPEMO HAroJoIlye, 110 KOHCTUTYIIMHE MPaBO €
OCHOBOIO CHCTEMH HAIIOHAJIBHOTO TIpaBa, a/yke 3aBISKA YyHIBEpCaJIbHUM
KOHCTUTYI[INHUM TIPUHIIMIIAM, KOHCTUTYIIIMHE MMPAaBO OJIHAKOBOIO MIPOIO BILIUBAE
Ha cepu MyOIIYHOrO 1 MPUBATHOTO MpaBa.

Po3zoin 2 «Obrpynmyeanns npunyunie KOHCMumMyyitHo2o npaga: CUCmMemHo-
CMPYKMYPHA XapaKmepucmuxay MpUCBIYEHO BUBUCHHIO KOHCTUTYLIIIHOIO JIady K
CUCTEMHU KOHCTUTYUIWHMX MPUHLHUIIB. TaKOX OKpEMO TOCHIIKYIOThCA (PaKTOPH,
0 BIUIMBAIOTh HAa (OPMYBaHHS MPUHIIMINIB KOHCTUTYIIIWHOTO TpaBa. ABTOD
MPOTIOHY€ BUOKPEMJICHHS THUITIB 1 MOJEJIeH KOHCTUTYIIMHUX MPUHIUIIB, SKi
(GYHKIIOHYIOTh B YMOBaX JIEMOKpATIi.

Taxi moyI0’KEeHHS PO3KPUTO Y HACTYITHUX MIAPO3iiax:

VY migpo3nim 2.1. «Koncmumyyivnuil 1a0 sK cucmema KOHCMUMYYIUHUX
NPUHYUNIE» BUCBITIIOETHCS MPOOIeMa cucTeMaTH3allii KOHCTUTYIIMHUX MPUHIIAIIIB
Ta 3BEPTAETHCS yBara Ha MOHATTA «KOHCTUTYIIWHUN JIa7y», 32 JOMOMOTOIO SIKOTO
aBTOp PO3KPUBAE TMUTAHHS CUCTEMHU KOHCTUTYLIMHMX mOpuHIUMNIB. KpiMm ToOrO,
aBTOPOM 3BEPTAETHCA yBara Ha aHAJIOTH KaTeropii «KOHCTHTYIIWHWNA Jaa» B

NOPIBHSUIBHO-TIPABOBOMY ~ aCMEKTI  (30KpemMa  «KOHCTUTYIIHHUN  TIOPSAIOK»,



«KOHCTUTYLIMHA CHUCTeMa», «KOHCTUTYLIWHI NOPUHLUIN» TOIIO). TaKoX
PO3TISAAAETHCA KOHCTUTYIIIITHE 3aKpIMICHHS IPUHIIUIIIB, IO CTA€ MOKIIMBUM Yepe3
JOCITIJIKEHHSI OKPEMUX KOHCTUTYI1HA JEMOKPATUUYHUX JCPIKaB.

[Migpo3min 2.2. «@axmopu, wo 6niusarwoms HA GOPMYSAHHSA NPUHYUNIE
KOHCMUMYYItiHO20 npasay» aBTOPOM PO3KPUTO Yepe3 BUBUEHHS TAKUX IMOHATH, K
KOHCTHUTYIIIHA 1JICHTUYHICTh, KOHCTUTYIIHA TpaIuIIis Ta riobaizallis, ikl MaroTh
OKpeMe 3HaueHHS B KOHTEKCTI CHCTEMHO-CTPYKTYpPHOTO Ta (HYyHKI[IOHAJIBHOTO
aHaI3y KOHCTUTYLIMHUX MPUHIUIIIB Y MEXaX JOCIIKEHHS TEMHU.

[Migposnin 2.3. « Tunu (modeni) npunyunie KOHCMUMYYItIHO20 NPABA 8 YMOBAX
O0emoKkpamiiy BKIIIOUAE B ce0e BUBYCHHS ISTKUX KPaiH 3 YUCIIAa aHTJI0-CAKCOHCHKOI,
aMEPUKAHCHhKOI Ta KOHTHMHEHTAJIBHOI CHCTEM TMpaBa. B 1iif 4YacTuHI aBTOp
IIPOBOJUTH aHAJ3 aHIJIO-aMEPUKAHCHKOrO 1 €BPONENCHKOr0 (KOHTUHEHTAIBHOTO)
TUIIIB TPHUHIUIIB KOHCTUTYI[IMHOTO IpaBa. 3BEPTAEThCA yBara Ha Te, IO B
3a3HAYCHUX TUIMAX (QYHKIIIOHYIOTh OKpEeMi MOJIEl JOCHIKYBaHUX MPUHIIMITIB.
TakuM YMHOM, aBTOp BHWAULIE Ta JTOBOAUTH (YHKI[IOHYBAHHS AaHTJIIMCBHKOI,
aMEPHUKaHCHKO1, HIMEIBKOI, (DpaHIly3bKOi, YKPaiHChKOI MO/IeNIel KOHCTUTYIIHHUX
MPUHIIUITIB.

B  pozoini 3 «lmmepnpemayis KoHCMUumMyYiuHux NpuHyunie, AK - ix
@yHKyionanena  ocobaugicmey ~ ABTOPOM  JOCHIIPKEHO  MpOoOJIeMaTUKy
(yHKL10HATIBHOTO aCMEKTY NPHUHIIMIIB KOHCTUTYIIMHOTO TipaBa. Tak, HAaeThcs mpo
3arajbHl 3acagW TiIyMadeHHs (IHTeprpeTarii) B KOHCTUTYIIHHOMY TpaBi,
0COOJIMBOCTI TIIyMay€HHSI KOHCTUTYLINA Ta PpaBuJI 1IHTEpPHpETalii KOHCTUTYLIIIHUX
NPUHIUIIB SIK HAJeKHOI HOPUAMYHOI apryMeHTalli B aKTaX KOHCTUTYI[IHHUX
(BEpXOBHUX) CY/IiB.

Ha3BaHni nosioxeHHs 1eTalli30BaHO B OKPEMHUX IMiIPO3/IiJIax:

Y migpo3mimi 3.1. «3aeanvui 3acaou maymauenus (inmepnpemayii) 6
KOHCMUMYYIIHOMY npasi» HOCHIHKYIOThCS TEOPETUYHI Ta TPAKTUYHI CKJIIAJ0BI
TJIyMau€HHS MpaBa, a TAKOXk CYJ0BOT0 TIIYMau€HHs 1 IHTepIpEeTaIliiHOT ISITbHOCTI
OpraHiB KOHCTUTYIIMHOI IOPUCAMKINI. ABTOp pO3MIIsSae TIYMAuyeHHS SIK

iHCTpYMCHT M3HAHHS mpaBa, a TAKOX Ha IPHUKIAJAaX IIPAKTHKU 3aKOPAOHHHUX



KOHCTUTYIIIHHUX (BEPXOBHUX) CYIIB JOBOAUTH PO3BUTOK Ta CTAaHOBJICHHS
MPUHIINIIB KOHCTUTYLIMHOTO TpaBa.

B migposznim 3.2. «Thymauenns xoncmumyyii: 06’ekm, npuryunu, cnocoou
ma Mmeoici» aBTOP BHBYAE OCOOIMBOCTI KOHCTUTYIIMHHX TEKCTIB SIK 00’ €KTY
iHTeprpeTallli MPUHIUIIB KOHCTUTYIIHHOTO IpaBa, ajpyke KOHCTUTYIT (IKCYIOTh
IMIUTIMUTHY (HESBHY) Ta €KCIUIIUTHY (SIBHY) CUCTEMY I[IHHOCTEH 1 MPUHIUMIB. 3
II€I0 METOK OKPEeMO [OCITIDKYEThCS TMpeaMOysia sIK CTPYKTypHA dYacTHHA
KOHCTUTYIIIHHOTO TEKCTYy Ta ii poOjb SK IHCTPYMEHTapir0 I TIyMaudCHHs
KOHCTUTYII1. KpiM TOro, BUBYAIOTHCS MPUHIMUITA T4 OCHOBHI CIIOCOOU TIyMad€HHS
KOHCTUTYIIIM, @ TaKOX aBTOPOM PO3TJIAIAIOTHCS MEXI TIyMadeHHs, OCKUIbKU
IHTEpIpeTallisi HE MOXKE MOPYIIYBATH CYTHICHUM 3MICT KOHCTUTYIIMHO 3aXUIIEHUX
IIHHOCTEH 1 MPUHITUIIIB.

[Minpo3nin 3.3. «KowkypeHnyia mixc KOHCMUMYYIUHUMU NPUHYURAMU MA
HANeXCHA pUOUYHA ap2yMeHmayisiy TOPKAETbCA MpoOJeMaTUKU OanlaHCyBaHHS
KOHCTUTYIIHHUX TPUHIUNIB. ABTOPOM HAroJIOUIy€ThCsA, 110 KOHKYPEHLISI MIX
KOHCTUTYI[INHUMHU TPUHIUNAMHA € OJHICI0 13 XapaKTEepHUX OCOOJMBOCTEH IX
(GyHKLIOHYBaHHS y BIAMNOBIIHIN IOPUIWYHIN COPaBI, sIKa PO3TISAAETHCS B paMKax
KOHCTUTYIIHHOTO KOHTPOJIIO KOHCTUTYIIIHHUM (BEpXOBHUM) cynoM. HacaMkiHelrs,
3aCTOCYBaHHS KOHCTUTYIIMHUX TPUHIMUIIB Yy CYJAOBHX PIIMICHHSX CIpPHUSIE
HaJeKHOMY PIBHIO iX IOpUIMYHOI aprymeHtauli. Takum 4YMHOM, YyBara
MPUAUIAETHCS MPAaBUIaM IHTEPIPETAINHOL MISIIEHOCTI B KOHTEKCT1 3aCTOCYBAaHHS
KOHCTUTYIIHHUX MPUHLHUIIB KOHCTUTYLIHHUMH (BEPXOBHUMH) CyAaMH y MPOIEC]
apryMeHTallii CBOiX pillieHb.

Kiio4uoBi cjioBa: mpuHIWNU TIpaBa, NPUHIMIN KOHCTHUTYIIMHOTO TIpaBa,
KOHCTUTYIIHHI ~ NPUHLMIKM, KOHCTUTYIIMHI IIHHOCTI, KOHCTUTYIIIOHAII3M,
KOHCTUTYI[IHE TPaBO, KOHCTUTYIIl, KOHCTUTYIIMHI aKTH, KOHCTUTYLIMHUNA Jal,
KOHCTUTYI[IHA 1JICHTHYHICTh, KOHCTUTYIIIWHA TpAauIlis, TJIoOAmi3aIlis, THUIH
(Mozeni) MPUHIMIIB KOHCTUTYIIMHOTO TIpaBa, OpPraHd  KOHCTUTYLIMHOI
IOPUCAUKIINI, KOHCTUTYUIMHUNA KOHTPOJb, IHTEPHpETaliss KOHCTHUTYLIHHUX

MPUHIINITB, KOHKYPEHIIIS MI>K IPUHIIUIIAMHU.



ABSTRACT

Matat A.V. Principles of constitutional law: system-functional analysis. —
Qualifying scientific work presented as a manuscript.

A thesis presented for a degree of Doctor of Philosophy in specialty
specialization 081 “Law” (08 — Law). — Taras Shevchenko National University of
Kyiv, Ministry of Education and Science of Ukraine. Kyiv, 2021.

Ph.D. thesis is the first complex research devoted to the problems of
constitutional principles, their system-structural and functional features. The author
analyzes the findings and recommendations of Ukrainian legal doctrine, scientific
sources of Western researchers, world constitutions and constitutional acts, some
laws, and decisions of constitutional (supreme) courts. This contributed to the
disclosure of the research topic and the formulation of relevant conclusions.

The structure of this scientific work meets the requirements for such a science
paper, and therefore consists of an introduction, three sections, which are combined
into eight subsections, conclusions, a list of used sources, and annexes.

The introduction covers all the structural elements that reflect the relevance of
the topic, subject, object, purpose, tasks, as well as other parts that characterize the
presented qualifying scientific work.

Section 1 “Principles in constitutional law: methodological aspect” is devoted
to the study of the principles of constitutional law in the system of legal regulation,
and correlates constitutionalism and constitutional law in the context of the analysis
of constitutional principles.

These provisions are detailed in the following subsections:

b

1.1. “Principles of constitutional law in the system of legal regulation”, where
the author considers the general theoretical approaches to the legal system, along
with the principles of law that form the basis of the legal system. The principles and
values in law, as well as their constitutional dimension, are considered. Attention is
paid to the constitutionalization of the rule of law as a constitutional principle. A

discussion on the “rule of law” and its current translation in the Ukrainian legal



doctrine. The role of constitutional principles in the system of sources of law is
substantiated.

In subsection 1.2. “Constitutionalism vs constitutional law: a discourse on
constitutional principles” the author in a new way offers to analyze two basic
concepts, within which science mentions the principles that can be considered
constitutional. Besides, the author analyzes the concept of “constitutionalism” in
terms of the idea of limited government, which over time has developed into a
doctrine in which theories of constitutional principles (separation of powers,
democracy, equality, justice, etc.) are developed. The author analyzes the Ukrainian
development of this issue in doctrine, and refers to the publications of Western
scientific concerning the study of the category of “constitutionalism”. In this part of
the study, the author emphasizes that constitutional law is the foundation of the legal
system, and therefore its principles should be considered universal, and equally
affecting public and private law.

Section 2 “Substantiation of the principles of constitutional law: system-
structural characteristics” 1S devoted to the study of the constitutional order as a
system of constitutional principles. In addition, the factors influencing the formation
of the principles of constitutional law are studied, and it is also proposed to single
out the types of models of constitutional principles that function in a democracy.

The following provisions are disclosed in the next subsections:

Subsection 2.1. “Constitutional order as a system of constitutional principles”
highlights the disclosure of the issue of systematization of constitutional principles
through the concept of “constitutional order”. The author draws attention to the
analogs of the categories “constitutional order” in the comparative legal aspect (in
particular, “constitutional system”, “constitutional principles”, etc.). It also
addresses the constitutional consolidation of the principles achieved by the author
through the analysis of constitutions in the current democratic countries.

Subsection 2.2. “Factors influencing the formation of the principles of
constitutional law” the author reveals through the analysis of constitutional identity,

constitutional tradition, and globalization, and other aspects that are important in the



context of system-structural and functional methods of studying constitutional
principles.

Subsection 2.3. “Types (models) of principles of constitutional law in a
democracy” involves the study of some countries with the Anglo-Saxon, American,
and continental legal systems. The author conducts research on Anglo-American and
European (continental) types of principles of constitutional law. Within these types
are different models, which are considered by examples English, American,
German, French, Ukrainian models of constitutional principles.

In section 3 “Interpretation of constitutional principles as their functional
feature” the author explores the issue of the functional aspect of the principles of
constitutional law. Thus, is being explored the general principles of interpretation in
constitutional law, the peculiarities of the interpretation of constitutions, and rules
for the interpretation of constitutional principles as proper legal reasoning in the acts
of the constitutional (supreme) courts.

These provisions are detailed in the next subsections:

In subsection 3.1. “General principles of interpretation in constitutional law”
examines the theoretical and practical components of the interpretation of the law,
as well as judicial interpretation and interpretive activities of the bodies of
constitutional jurisdiction. The author proposes to consider interpretation as a tool
of knowledge of the law, besides the practice of constitutional (supreme) court
develops and shapes the principles of constitutional law.

In subsection 3.2. “Interpretation of constitutions: object, principles, methods,
and limits” the author studies the features of constitutional texts, which are the
object of interpretation and explanation of constitutional principles, as they fix the
implicit and explicit system of values and principles. The preamble is studied as a
structural part of the constitutional text, which in the legal sense can be a tool for
interpreting the constitution. The principles and basic approaches of interpreting
constitutions are studied, and limits of interpretation, after all the interpretation
cannot violate the essential content of constitutionally protected values and

principles.



Subsection 3.3. “Competition between constitutional principles and proper
legal reasoning” refers to the issue of balancing constitutional principles because
one of the practical features of their functioning is competition in the relevant legal
case, which is considered by constitutional or supreme courts. Finally, the
application of constitutional principles in court decisions properly aligns with their
legal reasoning. It is from this standpoint that attention is paid to the rules of
interpretive activity in the context of the application of constitutional principles by
constitutional (supreme) courts in the process of reasoning decisions.

Keywords: principles of law, principles of constitutional law, constitutional
principles, constitutional values, constitutionalism, constitutional law, constitutions,
constitutional acts, constitutional order, constitutional identity, constitutional
tradition, globalization, types (models) of principles of constitutional law, bodies of
constitutional jurisdiction, constitutional control, interpretation of constitutional

principles, competition between principles.
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