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OBLASA XAPAKTEPUCTUKA PABOTbI

AKTYaJIbHOCTL TeMbl Hce/lenoBaHus, B ycnoBusx npososriaiieHHOM
NONMTUYECKUM  PYKOBOACTBOM  Poccun  Kypca Ha  MOJAEpHH3auUIO,
BBHIPUCOBBLIBAIOTCSA KOHTYPhl pamukaibHoit nepectpoiiku cdep obuiectBeHHOMN
KN3HU, KOTOPBIE TpeOyIOT HEManbIX YCHIAMH 1O NPEONONEHUI0 NpaBOBOH
aHOMHH B poccuiickoM o0LIECTBE, KaKk MACCOBBIX HENPABOBBLIX MPaKTHK
HaceneHus ¥ Maprusanusaluy uendoctd npaea. Ha cocrosHue 3KOHOMMKY,
COLMAJIbHOI M MONUTUUECKOH KM3HH B CTPaHe BANAET PacCOIacoBaHHOCTDb
NpaBOBBIX HOPM H GA3UCHBIX COLUANBHBIX YCTRHOBOK POCCHAH, KaK OPHEHTALMS
ONPeIeNeHHOR YaCTH HaceeH A PEealn30BaTh JKU3HEHHBIE LIENH, BLIXOAALIME 32
paMKi NPaBoBOTO PEryaHpOoBaHUsL.

Cneunduka npaBosoii aHOMUN B poccuiickoM obLiecTBe He MoxeT ObITh
«CMHUCAHay» TONBKO 33 CYET U3NEPXKEK COUMATBHON TPAH3ULUMH WK KORUEMIAN
KyNbTypHOil ¢caMOOBITHOCTH, BRIp@XAOINEHCE B apXeTHNAaX COLMAIBHOH
aHapXuy WK MMMAaHEHTHOTo Gecnpasis.

Counonoruiecknit aHanus npaBoBoi aHOMMM TpeOyeT BbISBICHUS €€
00BEKTHBHBIX H CyOBbEKTHBHLIX (DaKTOPOB, ONUCAHNS NPABOBOH aHOMUHM KaK o
OOBEKTHBHBIM KPUTEPHAM, OCHOBAHHBIM Ha AUCOYHKIMH HHCTHTYTA paBa, TaK
1 N0 JMHAMMKE HACTPOSHHH POCCHUAH M peaiu3auiu JKH3HEHHBIX cTparernii B
paMKax npapa Wik OTKJIOHEHHsA Npasa.

ITpaBoBas aHomus B poccuiickoM obuiecTse, HMeeT CBOM cnennduueckie
nposBackusd. Ee xapakrep onpezensercs, BO-NepBbIX, JOCTATOYHO CIOXKHBIM
NpOUECCOM NPEOIOJIEHHS COLMAILHOI TPaBMBI, HECOOTBETCTBUA COCTOABIIUXCA
MH3HEHHBIX CTAHNAPTOB W  COLMANILHOTO ONBITA HOBLIM  TpeGOBaHHAM
couManbHoif  cpeapl W oQMUMANBHO 0400pAEMBbIX  Lesell;  BO-BTOPLIX,
COXPAHAIOWMMCS  COLBANIBHBIM HEPABEHCTBOM, KOTOPOE He NpenocTapiier
MHHUMAIBHBIC  COLUHMANbHBIE  BO3MOMHOCTM  MNPEICTaBMTENAM  rpynm,
HaxoadwuMca 3a  yeproil OegHOCTH, M BOCHPOM3BOIMUT  COLMANBHBIC
AucnponopuuH. B-TpeThux, npaBoBas aHOMUsS HE SBIAETCA YIAENOM TOJIBKO

MapruHanbHbIX CI0CB HACCJICHUI, C(l)OKyCI/IpOBaHa B pasiidiHbiX COUHAIBHbIX
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rpynnax, 4ro JaceT OCHOBaHHE TOBOPUTb O €€ CHUCTEMHOM Xapaktepe. U,
HaKkoHell, B-4eTBEPTHIX, C TPaBOROH  aHoMueil CBA3BIBAETCH  POCT
KPMMHHANM3auMM B OOINECTBE, MOpaxaroueil  rocynapcTBeHHbie M
NIPaBOOXPAHUTENbHBIE CTPYKTYPBI.

Bor nmnouemy Henb3s TPaBOBYIO AHOMHIO CBOIUTH TONBKO K
HeadexTHBHOCTH NPaBa Y KyNLTHBUPOBAHMIO TPAaBOBOTO HHUIHMINW3MA B
HacTpoeHusx poccusH. Ee nocneacTBus ropasfgo IUWPEe W OMIYIIAIOTCA B
TIOBCEJHEBHOI XKH3HH POCCHSH.

['oBops © mnpaBoBOit aHOMHH, TaKXKe  HEOOXOAMMO OTMETUTbH, YTO
OrpaHyueHne WM HeWTpanusauns BIHAHMIT NPaBOBOU AHOMHUH ABISETCS
HEOTNOKHOH 3ajaueil Ha MyTH ycNewHoll MoJepHM3alLMH: OBILECTRO,
HaxoJsLIeecs B COCTOAHUN NPABOBO{i aHOMMM C NPABOBBIMH WHCTHTYTaMH, He
MOXeT MOOMITH30BAThHCA HA PELICHUU 3aay MoAepHu3alun. B Toil ke creneHu
OCTAIOTCS HESICHBIMH | NMEPCNEKTHBBI TIOBOPOTa OOIIECTBEHHOrO CO3HAHUA K
JIeTaNbHON COLMANBLHON MHTerpaluyu B OOLIECTBEHHYIO KU3HB, HANAXUBAHUIO
CHCTEMB! B3aMMOOTHOIUEHHIT NOBEPHS H OTBETCTBEHHOCTU C TOCY/ApCTBOM U
OOLIECTROM H BKJIIOUYESHHIO IPABOBBIX PETYJIATOPOB HA MEXUIHYHOCTHOM YPOBHE.

Hrak, npoOnema npaBoBoii aHOMUY MMEET TEOPETHYECKOE H COLUANILHO-
NPaKTHYECKOE 3HAYSHHUH, TAK KaK ONUCHLIBAEMbIE B COLIMONIOTHUECKOM JIMCKypCe
>ddextst  MapruHanusauud M jgedopMauuMud  npaBa  CBORATCA K
UHCTUTYHMOHANBHBIM ~ MCKMKEHMAM M B LENOM HE  OPHSHTHPYIOT
HCCIIEIOBATENLCKUIT MHTEpEC Ha BbIABIEHHE KOPPENALUHMH MEXKAY NPaBOBOI
aHoMHel, Hocaulell CHCTEMHBIH XapakTep, M HENPaBOBBIMA COLMAIBHBIMYU
NpakTHKaMK. AKTyanbHOCTS AAHHOH NpobieMaThKN ONpeenseTcs BO3HUKIIUM
HECOOTBETCTBHEM MEXIYy OOILECTBEHHBIM 3aNpPOCOM Ha MOAEpHM3aLHMI0, Ha
HHTErpaluio  poccuiickoro  obmectsa B robanbHylo  CHCTeMy M
OCYIUECTBJICHHMEM MIEH NpaBa KaK OCHOBHOIO COLMANIBHOTO peryasTopa,
KOTOpas HaxOmMTCHd B 3aBHCHMOCTH OT BO3JEHCTBHSA HENPABOBBIX MPAKTHK H

HCTOBITBIBACT  NOCHCACTBMA  MapruHaimsannv  npasa, H36npaTeanocm



NPUMEHEHUs / HEfIpUMCHEHNA TPAaBOBBIX HOPM B KOHTEXCTE HEPABEHCTBA B
ROCTYIIE K pecypcaM npaba.

ITpaBopast anoMHs TakKe NOPOXKAAET UENb AECTPYKTUBHLIX H3IMEHEHIH,
CBS3aHHBIX M HanpaBleHHbIX Ha pacluupeHHe cepbl HeMpasoBoil CBOGOALL,
Hed(QhEKTHBHOCTH  rocynapcTsa 3a  MCMOMHEHHEM 3aKOHOB M HOPM,
KPUMHUHANBHOTO  MepepoXkAeHHs  0a30BbIX ~ MHCTHTYTOB,  HapacTaHus
ICAUKBEHTHOTO M JIGBUAHTHOrO [MOBEJACHMA, KOTOpOE, XOTA M TNOpaXacT B
Gonpllieli creneHN MOJOAOE TIOKONEHHE, CBOMCTBEHHO U B MOBENCHYECKUX
NpPaKTHKAX CTApPILNX [IOKONEHUH POCCHIICKOrO HaceMeHHUA.

AHanu3 npuyuH ¥ QOPM MpOABNECHMA NPABOBOH aHOMUH B POCCHICKOM
00IECTBE HMEET HEMOCPEACTBEHHO COLMAILHO-MPAKTHYECKOE 3HAYECHHE MU
peluaeTr psj TeopeTHUECKUX npolneM, OnpeaesieMblX Hepa3pabOTaHHOCTHIO,
NOHATHHHON HEeNpOsCHEHHOCTHIO KOHLIENTa MPaBOBOIl aHOMHH, OTCYTCTBUEM
CHUCTEMbI IMIIMPUUECKHX BEpU(DHKATOPOB, 4TO TpeOyeT TeMaT3alui npobaeMst
TIpaBoOBOi aHOMHH B OTEYECTBEHHOM COLHOTOIHYECKOH MbICITIH.

Crenenb Hay4Hoil paspaGorannoct Temsl. OnpefeneHlie aHOMUN B
KNaccHueckoli coumonoriueckoii mMeican paHo . Jlopkreiimom’, KOTOpBbIii
YCTAHOBHA, YTO B YCJIOBHAX Iepexoja OT TPaANLMOHHOrO K COBPEMEHHOMY
00111ecTBY OpraHM4ecKoe pa3feneHHe TpyAa M MOpPOMKACHHBIE HM aHOHUMHbBIC
(yHKUMOHAJILHBIE  OTHOILEHHA OCAabifioT BO3AECHCTBHE  KOJUJIEKTHBHBIX
npencTaBacHUil HAa NHYHOCTH, CO3RAIOT TPYAHOCTH B IpOLEcce COLMaNbHOM
HHTerpaunn. Mnansma BLIHYXAEH, CTAIKNBAACH C HESICHOCTBIO KOMNEKTHBHBIX
npeactaBaeHuii U HeaHEKTUBHOCTRIO TPALULHOHHBIX 00pa3LOB, HAXOAUTLCA B
COCTOSHHM COLHaNBLHOM HEONpPeNeNeHHOCTH, HEA0BEPHS H PpycTpauum.

B paGorax M. BeGepa’ TeopeTHueckHE MOMCKH MNpPABOBOH AHOMMH
COCpPefoTOUeHbl Ha «(opMylle» [I0BEACHYECKOrO OTKIOHEHMS B YCIOBUAX
pauuoHanu3auun  obwecTBenHoll xu3HW. [lo MHennio Bebepa, mnpaBosas

aHOMH:A HMECT OCHOBAaHUA B 610p01<pam3auun npaﬂosoﬁ CHCTCMRbI, B

! Hropxreeim 3. O paspeneniin oiiecTseHHoro tpyaa. M., 1999.
% Bebep M. VisGpaniible poisseenns. M., 1990,
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0e3nuuHOCTHOM xapakTepe NIPaBOBOTO BO3LEHCTBHA, KOTOPOE BBICTYNAET
00BexTHRUpYIONIEH «cunoiy 1Mo OTHOMICHUIO K uHTEpecaM mojeil. B ycaosusax
OTCYTCTBHA  aCCOLMATHBHOTO MOBENEHUS, CTPEMAEHMA K  MHTETpauyu
WHTEPECOB, OTAENbHBIH MHAMBUI «CONPOTHBISETCA» BO3ASHCTBUIO MpaBa Kak
BHEUIHeH persiaMeHTaLuy NoBELEeHHS. '

Ocmeicnenue aHOMUH B YCIIOBUSAX copmuposasiuerocst
WHYCTPHANIBHOrO COBPEMEHHOTO oOiiecTBa TpeliokeHo P. MeproHom’,
KOTOpBbIH, MPUMEHAS MOJOKEHUA CTPYKTYPHO-(YHKUMOHANBHOIO I0IX0.a3,
OCMBICIIMBAET aHOMHIO KaK HECOOTBETCTBHE MexOy LENiMU W CTaHAapTamu
WU3HH, HABA3BIBAEMBIMM COBPEMEHHBIM OOIMIECTBOM, M OrpaHUYEHHOCTb
CIOCO00B JIETAILHOTO YAOBJICTBOPSHNS OPUUHANTBEHO 0N00pAeMBIX LeTeil.

Taxum oOpazom, HauOonblee BHUMAHUE KIacCHueckol CONHOJIOrHY
MPUBJIEYEHO K MOUCKY O0BEKTUBHBIX (PAKTOpPOB NpaBoBoOil aHOMUM, CBA3AHHBIX
nubo ¢ ocnabnenneM obuiecTBeHHbIX cBst3eit (O, [opkreiim), nmbo ¢
HOHDYHKUMOHAIBHOCTBIO M ANCOYHKUMOHANBHOCTEI0 HHCTUTYTAa mTipasa (P.
MepToH).

Heknaccuueckas COLMONOTHIECKAS MBIC)b NEPEBOANT NPOOIEMbI aHOMHH
Ha COUUANIBHBIH MHKPOYPOBEHbB, MOATBEPKACHUEM HEMY CIYKNT KOHUENUUS
’COHP[&JILHC;FO rabutyca (I1. Bypmee), couuanbHoil HeompeneneHHocTH (3.
unnenc), counoxkynsTyproit TpaBmel (II. llltomnka). Hekmaccuyeckas
COLMONIOTHS [eNaeT ynop Ha BbifBJIEHHE MYIBTHILTHKAUHOHHOrO 3ddekTa
aHOMHH,  OMpEHeNsieMore  COUUAIBLHO-AMCTOINUNOHHBIME  YCTRHOBKaMH
JIUYHOCTH, IPEX e BCEro, COLHANBEHO GUKCHPOBAHHBIMY Y OA3HCHBIMH.

B paborax poccuiickux uccnegorareneit M. A. LlaGanopoif u T. H.
3acmaBckoii npyHNUMaeTcs BO BHUMaHHE TO, YTO HaceneHue Poccun «ucnsitano
nok» OT pedopM, T.e. JaXKE HACIILCTBEHHOE H3MEHEHHE LEHHOCTHBIX

OpDHEHTHPOB He BeJIeT K YCHEWHOH JKu3HeHHOH Kapbepe M noiapasyMeBaeT

3 AMEPHKAHCKAT COUUONOTHYECKas MbCb, M., 1996,
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HecnocoOHOCTL MHAMBMAA CIPABUTLCA € HAKONUBWIMMMCA OpobieMaMu Ha
UHAKBIIYANLHOM ypoBHe',

B ycnoBusx, KOrAa OTCYTCTBYET CHCTEMA rapaHTHPOBAHHBIX COLMANIBHBIX
npas, AHYHOCTb BLIHY)KAEHA OPUEHTHPOBATLCA HA YMEHHUE «A€NaTh INEHbIH» B
HE3aBHCHMOCTH OT pEAIbHOr0 YPOBHA IKHU3HEHHOH 06eCcreYeHHOCTH, HTO
NPUBOANT K AUCKpPEAUTaUWu MPABOBBIX HOPM M yTpaTe LEHHOCTH NpaBa, Kak
crnocoba AOCTIBKEHMS KM3HeHHBIX Ueneil. Ha HectabunbHoCTs npaBun
COLMANBHON «UIPbI» H HEI(PDEKTHBHOCTL NPABOBLIX PErYJIATOPOB COLHATLHOMN
UHTErpauMu Kak (akTop pocra OpaBoBol aHOMMH YKa3hIBAIOT B CBOMX
uccaenosanmnax B. B. Kpusowees, M. A. Sinosa, 10. A. 3yGok’.

B.M. Apremos, M.K. lopuikos, @©.3. llleperu, noayepkusatoT, 410
npaBoBas aHOMUSI MOKET OBITb OCMbICTIEHA depe3 OHUMAaHHEe MecTa npasa B
CHCTEME LEHHOCTHBIX OpHEHTaLuii HACeNeHHs M XapakTepe YCTaHOBOK Ha
cobmozeHne 3aKoHa B poccuiickoM o0LIECTBE, UTO ONpEneNnsieT XapakTepHCTUKY
NpaBoBOi aHOMUM KAk CHENCTBHS TIPUHATHA CXEMbl «HENPABOBOIO»
rocygapcTBa M HeNOCTATOMHOCTH NpaBa B KayecTBe pEryasTopa BO
B3aHMOOTHOLICHHSIX MEX]Y rpa)KiaHamy M rocyaapcTBOM M rapaHTHH npas H
cBoGox rpanan’.

B uenoMm B pa3paboTaHHOCTH NPaBOBOIT RHOMUY HEOOXOANUMO BBIENINTH
Crenylouye XapakTepPUCTHKH:  KJIACCHYecKas COLMONOrHS  KOHLEHTPUpYET
BHUMaHNe Ha onpeneneHun OGbeKTHBHBIX, CBA3AHHBIX CO CTPYKTYPHBIMH H

HMHCTUTYIMOHANBHBIMY  NTApAMETPaMH, (baKTOpOB npasoaoi& AHOMHH KaK

* 3acrasckan T.H., Habanosa M.A. Counanbiisie MexanimaMbt TpancOPMALIHH HENPaBoBLIX
npaktHK. // OGmecTBeHHbIE HAYKH H COBPEMERHOCTE. 2001. Ne 5.

5 Kpusowees B.B. OcoGeHHOCTH aHOMHH B COBpEMEHHOM poccuiickoM ofwecrse. /
Coumonornyeckie ycceaosauis, 2004, Ne 3; Sooea M.A. IosencHueckie ycraHoBkH
nocrcoserckoro noxonenus // Counonoruveckue uccnenoanus. 2006. MNe 10; 3ydox f0.A4.
®enomeHd picka B couponoruy. M., 2007. )
& Apmemos B.M. ConranpHo-KynpTypHas OpHEHTAlNs paGOTHHKOB NPaBOOXPAHHTEIbHbLIX
opraHos // Counonorndeckie uccnenosanus. 2000. Ne 7; lopuwwxos M. K., llepezu @.D.
Monoaexs Poccun: counonornveckmii noprper. M., 2010; Ulepecu @.3. Coumonorus
npaea: npukianHste uceneaosadns. CII6., 2002,
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HecTabUIBHOCTH U AUchYHKUMOHAIBHOCTH npémosoﬁ CHCTEMBI,
HEeYNOBNETBOPEHHA OOIIECTBEHHOTO 3aMpoca Ha 3HAYNMOCTh (GyHKIU npasa.

Hexnaccuueckas cCOUHONOTHs HaNpaBiseT UCCAEN0BATENbCKUE YCHIIMS Ha
BHIAABNIEHNE  CTPYKTYPHO-AEATENIBHOCTHLIX W CYOBEKTHO-NESTELHOCTHBIX
NOAXoN0B K mpoOieMe TNpaBOBOII AHOMMH, paccMAaTpHBas €e Kak BIIUSHUE
COLMANBHBIX AUCTIO3ULMIA JIWUHOCTH U OOBEKTUBALMN NPaBa B NMOBEAECHUESCKHX
CTpaTerusx.

Poccuiickast COLIMONOTH, OCHOBBIBAACH Ha CTPYKTYpPHO-
dyHxumonansrom (F0.A. 3y6ok’), HeOMHCTUTYLHOHANBHOM (MLA., 1laGanosa®),
CTPYKTYpHO-JAesiTensHocTHOM (0.3, IIJepemg) TOAX0AaX K npobneme npaBoBOi
AHOMMH, JIOCTHUIJIA ONpENENEHHBIX PEe3yNbTaTOR B  BLIABICHUM CTENEHH
peryJsSTUBHOIH posiy NpaBa B KW3HH POCCHIICKOTO 0OILECTBAa, MecTe MpaBa B
cucTeMe  UEHHOCTel  pOoccHsH, HO  CYIIECTBYIOT  OmNpeleJieHHble
HCCNIEIOBATENBCKHE  «Pa3phbIBbI»,  CBA3AHHBIE C  TEPMHHOJOTHYECKHM
CMENICHUEM KaTeropualibHOTO XapakTepa U aHaJIH30M npasondﬁ aHOMHU Kak
cné’remooﬁpmylomero (akTopa 1 ycTioBuil XHM3HH COBPEMEHHOTO POCCHICKOTO
obumecrpa, 4to TpeOyeT KauecTBEHHO HOBOrQ YPOBHA MeETOHOJIOTHYECKOi
pedriexcin 1 SMITHPHIECKOH BEPHHKALIMN NPABOBOH AHOMHH Kak COCTORHUS
00LIECTBEHHOI XKU3HY.

HWccnenopatenbckuii BolOOp onpenenser (opMysinpoBaHue OCHOBHOH
Hesin  MCCNeNOBAHHS — pPACCMOTPEHHE TIpaBOBOH aHoMHH Kak akropa,
0o0yCIIOBNEHHOTO MapruHani3aiyell Tnpasa W HEMNpaBOBLIMM  COLMAIBHBIMH
MPaKTHKaMH B POCCHICKOM 00luecTse.

Jng nocTikeHHs NOCTABICHHOH LM HEOOXOAUMO PeluTSH Cleayiolite
UCCNEROBATENLCKHE 3a0AYH:

— OlpelenuTh BANEHTHOCTH W COXEpXKAaHWEe KAaTeropHu «IpaBoBas

AHOMUS» B KOHTEKCTE COLMOJIONMUECKOIT MBICTIH;

7 3y6ok FO.A. Denomen pricka B cotmoaorii. M., 2007
& Hla6anosa M.A. Conponorus ceoGoaet: Tpanciopmupyomneecs obuiecTso. M., 2000.
*Illepesu D.3. Va3, cou.



—>C(b0pMupOBaTb TEOPETHKO-METOAOJIOTHIECKNH KOHCTPYKT, HCXOAA W3
ocobeHHOCTelt NPaBoBOll RHOMUK B POCCHIICKOM 00LILECTBE;

— BBIABUTB COLHANLHO-CTPYKTYPHblE M3MEHEHMs, cnocoGCTByOLLME
HapacTanHIO NpaBoBOil aHOMUH B poccHiickoM o01LecTBe;

— HCCNER0BaTh MHCTHTYLHOHANBHLIE NTAPAMETPhl aHOMHMH B POCCHItCKOM
0o0UIECTBE;

— APOaHANU3HPOBAThL OCHOBHBIE (GOPMBI AHOMHI B NPaBOBOM MOBEASHHH
poccriickoro HaceneHus;

—~ ONpejeNuTh MYTH, METOAbl M Croco0bl peanu3auud M OrpaHUueHUs
npaBoBoil aHoMuHM B 061uecTBeHHOM %U3HU poccuiickoro obuecTsa.

OfbeKkToM HcelenoBaHNsA BBICTYNaeT NpaBogas cdepa poccuiickoro
OO1IeCTBa, CBSI3aHHas C POJBK [PABOBBIX PEryniaTopoB OOLIECTBEHHBIX
OTHOLLUEHHIA.

IlpeameTom ncenenoBanns SIBISETCS NPaBoBas aHOMHSA KaK COCTOAHUE
npaBoBoii  cepbl, XapaKTEPU3YEMOE  pPacCcOrIacOBAHHOCTHIO  MAcCOBBLIX
COLUHAJIBHBIX NPaKTUK M COACPKAHMA NPAaBOBLIX HOPM, MNPHOPUTETHOCTU
HENpPABOBBIX  (OPM  perynsaumu  BO  B3aUMOJEHCTBMAX HA  YPOBHAX
B3auMoneicTBus ¢ OOIECTBOM M FOCYAapcTBOM M B chepe MENIIMUHOCTHBIX
OTHOUIEHWI.

I'inoTesa necieaoBaHus 3aKI0YAETCA B TOM, YTO MpPaBOBask aHOMHUS,
KaK COCTOSIHME paccOriacoBaHHOCTH IPABOBBLIX HOPM M COLUMANbHLIX MPAKTHK
HaceeHHsA, MMEET OCHOBAaHMS B PACXOKACHUH MEXIY HAOMHHUpYIOLIEH B
poccHiickoM  o0LIeCTBE  «MAEONOTHEit»  NPUOPHTETHOCTH  MpaBa i
OFpaHUYEHHBIMU JNIETANBHBIMU  CPEACTBAMH M cnocofamH  yAOBIAECTBOPEHHA
JKM3HEHHBIX Leneil.

[MpaBoBas aHOMMs BbIpaXacTcs B MacCOBH3aUMH WUIETANLHOIO,
OTKJIOHAIOLIEroCs OT TNpPaBOBBIX HOPM, MOBEJEHHA NPAKTHYCCKH BO BCeEX
rpynnax poccuifckoro ofliecTBa, crHeUUQHUECKd NPEIOMIIACh Hepe3
COLMAIBHO-CTATYCHBIE M MACHTU()UKALMOHHbIE MapamMerpbi, U BO3MOXKHOCTH
JIOCTYyNa K [paBoBbIM pecypcam. HeiiTpanusauusa u orpaHHyeHue npaBoBoit
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aHOMHMU ONpEREenAloTCs nepeopueHTauueil obmecTsa Ha pedepeHTHOCTD
NPaBOMEPHOTO TMOBEACHWS B COOTBETCTBHM C OQHUHANBHO OJ00pSIEMBIMU
[ENAMH, NOBbILIEHHEM 3(PEKTHBHOCTY NPABOBBIX HOPM, A TAKXKE BKIIOUEHHEM
TPaBOBLIX HOPM HE TOABKO B MyONUYHOI cihepe, HO M B NMPHBATHOI KUM3HH Ha
COLUANBHOM MUKPOYPOBHE.

TeopeTiko-MeTON0OTHYECKOHl  OCHOBOIi MCCAeNOBaHNS  ABISETCA
TeopusA TPaBOBOH aHOMUHW, cOOpPMYNHpOBaHHAas B TpyAax KJIacCHYecKoi
commonoruu (J. Mropkreitm, M. BeGep, P. MepTon), conepxaiuasi TpakTOBKY
NpaBoBoii aHOMUH KaK ocnalleHus v 3aMelieHHs HOPM TpaBa B JOCTHDKEHHH
COLMATIbHO 000psAeMbIX ueneif; B Hexnaccudeckoii coumonorun (I1. Bypase,
3. T'uanenc, I1. lltomnka) o cyOLEeKTHOM W3MepeHWH NPABOBOH AHOMHH B
obmiecTBe kak cmocofe aganTauMKM WHAMBHAZ K pacTylleil counuaabHoi
HEONpeneIeHHOCTH 1 0cNa0IeHIIO HATETPAIIHOHHOM CHIIBI TIpaBa.

B uccnenoBaHuM HAXOAAT NPUMEHEHHE TOJNOXKEHHS W BBIBOJIBI
poccuiickux nccaegopateneii: O.A. Kpusouieesa — 06 0coO0EHHOCTH aHOMHH B
poccuiickoM obwectBe, M.A. I[llaGaHoBoift — O HenpasoBoil cBoboxe;
I0.A. 3ybok — O JeBHAaHTHOCTH KaK Crocofe BHICTPaWBAaHWS COLMAIbLHOM
Kaphephl B YCIOBUAX AHCHYHKUUOHANBHOCTH UHCTUTYTA NIpaBa.

IMOHPHYECKYI0  OCHOBY  HCCICIOBARHHA  COCTAaBHIM  JIaHHBIE
CTATUCTHYECKUX COOPHHMKOB, PE3YNbTaThl COLMONOTHYECKNX MHCCIeNOBaHMi,
npoBefeHHBIX KoulekTHBoM HMHctutyTa couuonorun PAH nox pyxoBogcTBOM
M. K. Topwkosa B 2000-2010 rr. (Monoaexn Poccuu: ofpa3 xuznu u
LUEHHOCTHBIE ~ OpHEHTHpBl. M., 2007, Poccuiickad  WASHTUYHOCTD:
counonoruyeckoe usMepenue. M., 2007; Bropokpatua n Bnacts HOBol Poccuu:
MO3UUHK HaceJeHUs U OLeHKH 3kcnepToB. M., 2005; T'otoso nu poccuiickoe
obmecrBo k MoaepHusaumn. M., 2010). Lienrpa monopexu UCITU PAH 10.A.
3y6ok (ITpobnembl conuanbHOro pasBuTus monoxexu. M., 2007) (2000-2007
IT.), poceuiicknx uccnenosareneii: O.A. Kpupomeesa (AHOMHUSA B COBPEMEHHOM
poccuiickoM obmectse. M., 2009), O.A. Konennnkopoil (Tpancdopmauus
‘MpaBOOXpaHUTENLHBIX opraHoB B Poccuu. M., 2006). Kpome Toro, B
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AUCCEpPTaLMM  UCNOML30BAHbl MaTepHansl denepanbHoii N pernoHanbHOM
COUHA/IbHOI CTAaTUCTHKH IO AMHAMHKE MPAaBOBOTO MOBEACHUS HAceneHus
(Martepuanbl Pockomcrara. M., 2007, 2009; Pernonnt Poccun: C6. matepHanos
M., 2008)

Hayquaﬁ HOBIIBHA HCCEPTAIIOHHOTO 1ICC/IER0BaHNsT onpeaehsercs
COBOKYINHOCTbIO AOCTHTHYTBIX PE3YNLTATOB U COCTOUT B OCMBICIIEHHH aBTOPOM
ocobeHHoCTel nMpaBoBoii aHOMUH B poccuiickoM o6uuectse. B copepxatensHoM
fIaHe HayyHas HOBH3HA 3aKJI0YaeTCs B TOM, YTO:

— pacCMOTPEHBI Y  CHCTEMATUIUPOBAHBI OCHOBHBIC TEOPETHKO-
METOJONOrHYECKHE MOAXObl K HCCIISAO0BAHHIO NIPaBOBOH aHOMHH B OOLLECTBE,
YTO NPHBOAUT K BBHIBOLY O KOHCTPYKTUBHOCTH TNPUMEHEHHUS CTPYKTYPHO-
AEATEILHOCTHOIO TOAX0A3, PACLIMPAIOIET0 [paHMlbl aHaln3a INpaBoBOi
aHOMHMM TI0 CpPaBHEHUIO CO CTPYKTYPAIHCTCKOH H HHCTHTYLHOHATbHOI
cxeMamu;

— KOHKPETH3HpPOBAaHO [OHATHE NPaBOBO{i aHOMHH KaK COCTOsHMA
poccuiickoii obwecTBeHHOMN HKHU3HY, XapakxTtepusyloleecs
PaccornacoBaHHOCTLIO NPaBOBBIX HOPM H (opMupoBaHueM W peaiu3auueii
MU3BHEHHBIX ~ CTpaTeruii  HacenieHus, 4To onpeaenser QopmMupoBaHue
METOAOJIOTHYECKOTO  KOHCTPYKTa  HCCNEAOBAHHS  [paBOBoii aHOMMU B
poccuiickoM  ofulecTBe,  BIIIOYAIOLIETO B KAYecTBe  KPHUTEpPHEB
BepUHULMPYEMOCTH TOJIEPAaHTHOCTE/MHTOJEPAHTHOCTh HaceneHHs K
OTKJIOHEHHIO OT NPABOBBIX HOPM, CTEMEHb AOBEPUsl HACENEHHUA K HHCTHUTYTY
npaBa M JIEATENbHOCTH KOHKPETHBIX MPABOOXPAHHUTENBHBIX CTPYKTYp, 4TO
NO3BOJIET  BBISIBUTH  KOPPENALUMOHHbIE  CBA3M  MEXAY  COLMaNbHBIMU
HAacTpOeHHAMH H BOCHIPHATHEM, OUEHKOH M aKTyanu3auueil HOpM Npasa B
MacCOBbIX COLMANTBHBIX MPAKTHKAX;

— J1JaHa XapaKTEPUCTHKA CTPYKTYPHBIX MPEANIOCHUIOK NPaBOBOil aHOMUH,
KOTOpas 3aKJIIoyaeTcss B COLMANbHON [AE3MHTErPHPOBAHHOCTH pPOCCHHCKOro
o0ulecTBa, B BBHICTPAUBAHUM napaJmeanblx COUMANLHbIX MUPOB, BeAyllei K
CerMeHTHPOBAaHHOCTH 11paBa M AJITOPUTMHU3ALNH NPaBOBOil aHOMHM Ha YPOBHE
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MOBCEHEBHOrO COLMANBHOrO B3aUMOAEHCTBHS, UTO ABNAETCS ONMpPENENECHHBIM
DIaroM B UCCNEAOBAHUM BAWAHMA CTPYKTYDHBIX W3McHeHuil Ha nnﬁamnxy-
TIpaBOBOH aHOMUM;

~ TNPOAHANU3UPOBAHB] HMHCTHTYLHOHANMBHEIE MPEANOCHUIKU NPaBOBOMH
AHOMUH, BHIPAXKAEMble B  IUCHYHKUHOHANBHOCTH HHCTUTYTa  TIpaBa,
NPUOPHTETHOCTH  HEABHBIX, JIATEHTHBIX  (DYHKUMH  HAX  OTKPBITHIMH,
JEKIapHpyeMBIMH B MCTOJIB30BAHWU PecypcoB TpaBa AN JOCTIKEHHs
TPYNNOBBIX W MHAMBUAYANbHBIX Lienei MyTeM HM30HpaTeNbHOro NpPUMEHEHHS,
YTO NpOABNSETCH B MHHOBALMOHHOCTH MONOXEHUA O MPHCBOCHUM PECYPCOB
npaga Ha HMHCTHTYLMOHANBHOM YPOBHE M PAaCLIMPEHHH BO3MOXKHOCTEH
HUHCTUTYLHOHANH3aUHN HENPABOBBIX NPAKTHK;

~ HCCel0BaHBI JOPMBI IPOABNICHUS fIPABOBOH aHOMHH B TIOBEIEHYECKHX
NPAKTHKaX POCCHAH, BIJIFOYAIOUIMX HAa YPOBHE «ONPHBHIYHBAHHA» IPABOBOE
HCKJTFOYEHNE, KaK OPUEHTALHI0 HA «yCPEJIHEHHOE» TIOBEEHHE, CBA3AHHOE C
TONEPAHTHOCTHIO K NPABOHAPYIICHNAM B 3KOHOMUHECKOH )KH3HI U HA OBITOBOM
YPOBHE C YyCTPaHEHMEM OT MpaBOBOli OTBETCTBEHHOCTH M OpUEHTauueld na
NpaBOMEPHOE MOBEAEHHE, YTO ONpENELNAeT NPUPALLEHUE 3HaHus B NOHNMAHHU
B33aMMO3ABHCUMOCTH  MEXQy NpaBoBOi aHOMHEH M TOBEAEHUECKUMH
obpasuamu;

— OmpefeneHs! NyTH, cnocoObl M METOMBl HEHTpanu3aUMH OrpaHHYEHHUS
NpaBoBOH aHOMHH, KOTOpBIE COCTOAT B ONTUMU3ALHMH YCI0BUi nepudepusanmn
NpaBoBOH aHOMHM, CMEMIEHHH HA «OGOUUHY» COUNANBLHOM JKU3HM B pesynbTaTe
NIOBLIICHUS NPABOBOI OTBETCTBEHHOCTH ¥ olecneueHns AOCTYNMa K pecypcam
NpaBa OCHOBHBIX TPYNH POCCHHCKOrO HaceNeHHsl Yepe3 MPaKTUuecKylo
peanu3allMi0 KOHUEMUMW TPABOBOTO PABEHCTBA, 4YTO HALEIUBAeT Ha
onMTHMH3ALMI0 Mpouecca (opMuposanus 0a3oBOro MHCTMTYTa MNpaBa H
orpaHH4eHHe BIHSHUA HENPAaBOBBIX MPAKTHK B OGIUECTBEHHOI XKU3HH.

Ha 3anpiTy BLIHOCATCS CJIeAYIOLIHe MOJI0KEHM S

1.  IlpaBoBag aHOMHS Kak KaTeropus COLMONOIHYECKOTO aHanu3a
BBEEHa B 0BOPOT KNACCHYECKOM COLMONOHEH, COTNIACHO KOTOPOLi Mepexon oT

12



TPafHLiMOHHOTO 0O0lecTBa K o0wecTBY COBPEMEHHOTO THMAa CBA3aH ¢
U3MeHeHueM  perynsatopos  ofulecTBeHHoil o xu3Hu. IlpaBoBas  anomus
XapaKkTepu3yeT COCTOSHUE paccOMIacoBaHHOCTH MOBEACHUSI HHAHBHIOOB €
HOpPMaMH paBa B YCJIOBUAX HECTAOWUILHOCTH M Hed(EKTHBHOCTH NPaBOBOil
CUCTEMbI,  OTKIOHEHHS  NPABOMEPHOr0  TIOBEAEHUA  MNOA  BIHAHUEM
TPaIMLMOHHBIX WIN couHanbHo addekTHbIX 06pasuos. Heknaccnueckas
COLHONOrUA JENaeT YNOP HA BO3DOCILYIKD COLHAIbHYIO0 HEOMNPEAENEHHOCTD,
BbIABNIEHUE COLMANBHON TpPaBMHPOBAHHOCTH, KOTOpas DIPOABASEICA M B
NEpe>KMBaHUH HMHAMBHAOM COCTOSHUS [e3ajantaudd H Tpedyer BbIX0Aa Ha
OCMBICNIEHHE [OCTTPAaBMATUYCCKOTO CHHIPOMA, OCOOBHHO C DE3KUM U
pajyvKalbHbIM XapakrepoM H3MeHeHuil. Takum o0pazom, KaTeropusauus
NpaBOBOii aHOMHH HMMEET aHANMTHYECKHIl CMBICT B UCCIECAOBAHMU
HepaBHOBECHBIX COCTOAHMI OOLIECTBEHHOM XH3HN U 0cNa0NeHNH BIHAHUSA WIH
JUCKpeAUTaUUH HOPM  [IpaBOBOrG  pPEryJHpOBaHMA, YTO CBSI3@aHO C
aKTyanusaumeil CTpyKTypHO-AESITENBHOCTHOIO MOAX04a, BKIKOUAOIIEro aHanu3
O0bEKTHBHBIX, CBA3AHHBIX C COUMOCTPYKTYPHBIMHU M HHCTHTYLHOHAIbHLIMH
napamerpamu,' YCIOBHIA U NPaBOBBIX YCTAHOBOK HACENCHHUs, Pealu3yeMbiX B
TMpOLECCE COLMANBHBIX NPaKTHK.

2. Oco0eHHOCTH  TpaBoBOil aHOMMM B poccHiickoM  oO1ecTse
XapaKkTEPU3YFOTCA KaK [IapaMeTpaMy COLUAIbHON TPaH3NLNU, IPOAYLHPYIOIEH
ajanTauuld K TPaBMAaTOTEHHBIM  COLMANbHBIM  HM3MEHEHMAM, TaK U
CerMEHTUPOBAHHOCTBIO  MpaBa, BKIOUYAIOWICH KOHTPACTHbIE  YCTAHOBKH
BOCOPUATHA W NPHMEHEHHS NPABOBbIX HOPM B COLMAJIBHBIX NPAKTHKAX, UTO
TpeOyeT  axTyanusauuu TEOPETUKO-METOAONOrHUECKOTO KOHCTPYKTa
HCCIENOBAHNS, KOTOpbIi CONEPKHT HEPApXHI0 KPHTEPHEB, CBA3AHHBIX C
BBIABICHHEM C BOCIIPHSTHEM H OLEHKOH HAce/leHHeM 3HaYUMOCTH MPaBOBbBIX
peryiaTopoB M akTyalu3audedl NpaBOBbIX YCTAHOBOK B IOBENECHYECKHX
HpaKTHKax.

3. CwmeweHHas colualbHas CTPYKTypa poccuiickoro o0uectsa
crnocoOCTBYeT pa3BUTHEO [1paBOBOH aHOMMHM, TaK KaK COLHaNIbHas MOJIpU3aLUs
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U couuanbHas [Je3UHTErpaiys NpUBOAAT K BBICTPAHBAHHIO MapajuIe/bHBIX
COLMANbHBIX MAPOB C ABTOHOMHON HOpMaTHBHONM U waeiiHoll cTpykTypamuy, ¢
PACXOKAEHUEM U B3AUMOUCKIIOYEHHEM COLIMANILHBIX HHTEPECOB, YTO MPHBOAUT
K CHHXXEHHIO WIH NOTepe 0O0IIE3HAYMMOCTH TPaBOBBIX HOPM HA COLUATBHBIX
MaKpo- H MHKPOYPOBHAX. B CTPYyKTYpHOM OTHOLIEHHH NOpaBOBAs AHOMUSA
XapaKTepHa Kak Uil CIIOEB, HAXOAAUIMXCA HWXKe 4epTsl GeaHOCTH, Tak U LI
YCHEIHO aJanTHPOBAHHBLIX CJI0EB B CWIYy TOro, 4YTO TIEpBble, HMes
OTpasWueHHbI NOCTYn K NpaBOBBIM pecypcaM, BOCHPMHHMAIOT TpaBO B
3ANPETHTENLHOM, OTPAHHUYUTENIBHOM CMBICE, BOCTIPOM3BOASIIEM COLUAILHYIO
IMCKPUMHHaUMIO. [N BBIMIPaBIUMX OT TNepeMeHbI TPYMI NMPaBoBas aHOMHS
BBIDAXAETCA B CTPEMIECHHH K MOHOMNOJbLHOMY OOJIaJaHHIO -MPABOBBLIMU
pecypcaMi, MpPHBOAUT K Y3KOIPYNIOBOW TpPaKTOBKE MpABOBLIX -HOPM W
n30upaTenbHOMY TIPUMEHCHUIO TipaBa Ul BBICTPAMBAHMA CTPYKTYPHBIX
6apbepoB ¥ KOHBEPTALIMH NPABOBLIX PECYPCOB B COLIMAIBHBII KamATal.

4.  VIHCTHTyLMOHAJbHbIE NPeANOChLIKH NpaBoBOi aHOMHHU
BRIP@XKAIOTCA B JUCCOHAHCE MEXAY 3HAYUMOCTHIO NpaBOBBIX HOPM M
MAacCOBBIMH COLMANBHBIMH NPAKTHKaMHu, UYTO Bjever 3a coboil oTTopxeHue
NPaBoBOH MHCTHTYLMOHAIM3ALMM KaK Ccroco0a OpraHu3auyu  COUMAIbHOM
JKH3HH. Ha MaKpoypoBHe COLMANIBHOTO B3aUMOJEHCTBHA
IUCHYHKUNHOHANBHOCTE COUMANBHBIX WHCTHTYTOB IMPOABNAETCA B TOM, YTO He
YIOOBNETBOpAETCA 3aMpOC Ha JIErabHOE JOCTIKEHHE TPYNNOBBIX HIH
HWHIUBUAYANBHBIX HHTEPECOB H2 MUKPOYPOBHE — B BO3PACTaHWHU TOJIEPAHTHOCTH
K TpaBOHAapyHICHUAM, TOWCKe BO3MOKHOCTEH 1t HEMpaBoBbIX Crnocobos
peain3auMH JUYHBIX HHTepecoB. CneuMduka poccuiickoifi aHoMu¥ B
MHCTHTYLHOHAILHOM HM3MEPEHUN BBIPAXKAETCS B ACKIAPHPYEMOCTH IPaBOBBIX
HOPM H MPUOPUTETHOCTH HEABHBIX (YHKINIH, YIOBIETBOPSIOLWIMX HHTEPECH!
OTHENLHBIX TPYNN HaceleHHs, KOHKPETHBIX WHAWBHAOB, HCTIOJB3YIOILHX
«naseiiki» npaBa WJIM MOHOMOJBHBIA AOCTYH K NpaBOBBIM pecypcam Ui

BOCTIPOM3BOACTBA H 3aKpETLIEHHS HEMpaBoBEIX MPaKTHK,
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5. TloBeaenueckue CTpaTernu poccuiickoro Hacenenus
auddepeHupytoTcs B 3aBUCHMOCTH OT CTEMEHH paccorlacOBaHHOCTH
OCHOBHBIX HW3HEHHbLIX MO3WLMI ¢ NPaBOBBLIMM HOPMaMH. DTOT MOpayKaroLMii
apdext nposensgercs B ¢dopMax  [PABOBOr0  HCKIIOYEHMA WM
KPHMHHATH3UPOBAHHOIO MOBEACHHA. B poccuilickom obuwiecTBe OTCYTCTBYIOT
«UHCTBIE» THNBI AHOMMITHOTO TOBENEHMA HaceNeHud, 3a HCKIoYeHHEM
MapruHanbHbIx rpynn. OcoGeHHOCTHIO ABNSETCS TO, YUTO NPAROBas AHOMMA HE
dokycupyercss Ha nepudepuH cOLMANBLHOH JKM3HM, a aKTyanu3upoBaHa B
fIOBE/ICHYECKUX  CTPATEerMAX OCHOBHBIX  FPYIN  HACEJNEHHA, KOTOPBIE,
NPHAEPKUBASICH MO3MLMK 000pEeHHs NIPaBOBLIX HOPM, CKIIOHHBI A€HCTBOBATH B
peKHME NpaBOMEPHOro noBeleHus JnOO 100  CTpaxoM NPUMEHEHHA
HEraTHBHBIX MNPABOBLIX CaHKUMif, NGO OTKIadbIBaTh COCTOSHHE NPABOBOIO
BKIIIOYEHUA HA HeompejeneHHoe Oynyiuee, cBsi3aHHoe ¢ (OPMHPOBAHUEM
NpaBoOBOTrO roCyAapcTBa

6.  IlytH 4 cnocoObt HeRTpanH3aUKH NPaBoBoH aHOMHH ONPENENSIOTCS
opueHTauHeii poccuiickoro obiecTsa Ha ycuneHue 3hQeKTHBHOCTH HHCTUTYTA
nMpasa, CBA3aHHON C PACIUMPEHHEM IIETANbHBIX BO3MOXKHOCTEH AOCTIKEHHS
KU3IHEHHBIX Ueeill H POPMHUPOBAHHEM COLUNANBHO (UKCUPOBAHHBIX YCTAHOBOK
Ha TIpUHATHE NpaBa Kak OCHOBHOIO cnocoGa GopmupoBaHis W peanusauiu
AU3HEHHBIX cTpaTernii. Poccuiickoe o0ILECTBO B OCHOBHOM YTBEPAMIOCH B
NOHUMAHHH TOrO, YTO NIPABOBbIE HOPMBI SBJAIOTCA O€3albTEPHATUBHBIMH B
HaNaXHMBaHUH «UHBUIIM30BAHHBIX (POpM» COUMATBHOTO B3aAUMOAEHCTBUSA,
JENETMPOBaHNA, MPEACTABUTENLCTBA U PEATH3ALUU rpyhnosblx UHTEPECOB.
«Y3KUM» MECTOM OCTAeTCs BOCIPOM3BOACTBO IpaBa Kak MHCTPYMEHTalbHOM
LEHHOCTH, YTO TpeGyeT mnepexoAa K CHCTEME MNOOLUPEHUS TNpPaBOMEPHOrO
MOBENCHUS M NOBLILUCHHA W3NEPAKEK, CBAAHHBIX C  aKTyanM3auuelt
JeTHHKBEHTHBIX TOBEACHYECKUX CTPaTEruii.

Hayunas #©  npakTHdeckasi 3HAYHMOCTL  AHCCEPTAIHOHHOIO
HCCIe0BAHNSA ONPENEIACTCA OCHOBHBIMU pe3ynbTaTaMH H KOHUEHTYaIbHBIMU
BBIBOJIaMH, MO3BONSAIOINMHU PACIUMPHUTL HAayuHble MPENCTABICHUA O CYIIHOCTH
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npaBoBoii aHOMHH W ee cneuuduke B poccuiickoMm  oOMIECTBE. BblBOIB! M
pekoMeHgalK, colepxkauyecs B pabore, Moryr ObITh HCTNOJNB30BaHBI MpH
paspaboTke TporpaMM TIpaBOBOTO BOCOHTAHWA ¥ TNpodHIakTHKe Ha
PErHOHAIBHOM M MYHHUHNANIBHOM YPOBHAX, B CHUCTEME NEPENOArOTOBKM M
noebllienns keanuukauun paboTHHKOB IPaBOOXPAHUTENILHBIX OPTaHOB.

Martepuansl auccepTalluoHHOH paboTel MOryT HaHTH NPHUMEHEHUE B
Kypéax no o6Leit CoLNoIOrUH, COLMONIOTHH TIPaBa, COLIUONOTHU MOJIOREKH.

Aunpofauun  paGorsl. OCHOBHBIE DPE3YNBLTATHl  AUCCEPTALMOHHOTO
uccnenosanus Oblin  anpoOupoBadbl Ha: I Poccuiickom ¢unocogckom
kourpecce «PauronanyaM u KynsTypa Ha nopore I teicauenetns» (r. Pocros-
Ha-JoHy, 2002 r1.); Il BcepoccuiickoM COLIMONOTHYECKOM KOHTpecce
«noGanu3aums ¥ coLMalbHble HM3MEHEHHs B coBpeMeHHOH Poccum» (r.
Mocksa, 2006 r.); Bcepoccuiickoii HayuHo-npakTHYecKodl KOH(pepeHUHH
«JTnanor KynsTyp B m3MeHstomeiica Poccun» (r. CraBponons, 2007 r.); V
Poccuiickom  dunocodekom kourpecce (r. Hosocubupck, 2009 r.);
MexayHapoaHo# HaydyHO-IpakTHYeckoi koHdepeHunn «KaBkas — Hail o61uii
nom» (r. Poctos-Ha-Jlony, 2010 1.).

Pe3yneTatel U conepixkanue paboTel OTpaxkeHsl B 4 mybaykauuax obwmm
ooseMoM 8,1 m. JI., B TOM YHcIie 2 HayuHBIX CTaThAX, peKOMEHAOBAHHEIX BAK
MunucrepctBa o6pazoBanus U Hayku P® obum obbemom 1,1 1. 1.

Crpykrypa padorsl. ucceprauus COCTOMT M3 BBEASHHs, TpeX IJIaB,

BKIOYAIOMINWX [HECTH rlaparpa(bos, 3aKOUCHHA U CIIMCKA JIUTEPATYPLI.

OCHOBHOE COAEPXKAHHUE PABOTbHI
Bo Beepenust 00OCHOBEIBAGTCS W PAcKphIBAETCA AKTYAJILHOCTH TEMBbI
WCCIIeNOBaHNs, OTIpeNeNsieTcs CTeNeHE HayyHoH pa3paGoTaHHOCTH NpobieMsl,
CTaBATCA HWCCIISIOBATENbCKUE 3adaud, M3/IAraloTcsl METOABl HCCIeAOBAHUS,
(GopMyNUPYIOTCA HAy4yHAs HOBU3HA M OCHOBHBIE TOJIOKEHHS, BBIHOCHMBIE Ha
JAMMTY, ONpelensercss NpPaKTHUECKas 3HAYAMOCTH W OCBEWAOTCS (OPMEI
anpo6anuu paboThl.
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Fnasa 1 «TeopeTnko-MeToA0/I0THEeCKIE OCHOBAHHIA [ICCJIeA0BAHIIS
npasoBoii AaHOMHIY [OCBALLEHA HCCNCIOBAHHIO KOHUENTa MPaBoBoi aHOMHH B
CHCTEME COLMONOrHYECKOro 3HAHHA H ONPERESIOTCA rpaHHLUbl NPHMEHEHN K
aHanuly MpaBoOBOTO COCTOAHHA  poccuiickoro  obuwiecTBa B pamkax
CYLIECTBYIOHINX TEOPETHKO-METOAONOTHYECKUX NOAXOLO0B.

B napacpadie 1.1 «llpasosas anomusa g cucmeme coyuo10zu4ecKozo
3nanuAy  BHIABNAIOTCA aHaIMTHUeCKHe M o0bACHUTENbHBIE napaMerTpbl
KaTeropH3auui 1 TeMaTH3alUHH NpaBoBoii aHOMHY B COUMONOTHYECKOM 3HAHHM.

ABTOp agHMccepTauMH  TIpHIEPKMBAETCS MO3HLMM, YTO  KIIOYEBbIM
CMBICIOM K MOHUMAHMIO NPABOBOIl aHOMMK B KOHTEKCTE COUUONOrMUECKOrQ
3HaHnA obnapaer kateropus oOuecTBa, onucaHnas 3. [iopkreiiMoM Kkak
COBOKYMHOCTb KOJUIEKTHUBHBIX npejctaBieHnii. Hccnemys oOluectBeHHyI0
KH3HL B KOHTEKCTE Nepexoia OT TPamULMOHHOro obliectBa K oblecTBy
COBPEMEHHOIO THUMA, OT MEXaHMYECKOHl CONMMAAPHOCTH K CONHAAPHOCTH
oprannueckoii, JllopkreiiM onpefenser MeCTO NpaBoBOll aHOMHM  Kak
aHaNUTHYeCKol, Mcclienylolueli  3aMEILeHME  MOPANBHBIX  OpHEHTAUMM,
NpUCYTCTBYIOIUMX B TPaguUMOHHOM  OOLIECTBE, W CBA3AHHBIX C
NHTErpUPOBAHHBIMM  OOILCCTBEHHBIMM  MPEACTaBAEHHMAMH,  [PABOBBIMU
HOpMaMl, pEryJMpylOlMMH  B3aUMOAEHCTBHE HHAWBHIAOB, - 3aHATHIX U
BBINONHAOILUX PYHKLNOHANBHBIE POH B O0LUECTBEHHOM pa3ieNleHUH Tpyaa.

AsTop nelJlaeT BBIBOJ, 4TO mnoaxon JliopkreiiMa OCHOBLIBAeTCA Ha
TMOHUMAaHUN PperynaTHBHOH ¢yHKIMH DpaBa B COBpeMeHHOM 'OBIIECTBE H
HECOBMAZeHUH MOTEHLMANA NPABOBBIX HOPM C AHOHMMHBIM PA3AEACHHEM TPYAa,
XapaKTepu3yroUuxca notepel, yIOBJIETBOPEHHEM HHTEPECOB Ha OCHOBE
NPUCBOEHNS TPABOBLIX HOPM WJIH OTKIIOHEHHS OT MCMOJIL30BAHUA MPaBOBBIX
HOPM.

B meroponornu M. Bebepa Bbiasisercs CyObeKTHO-ACATENLHOCTHbIH
CMBIC] NPaBOROi aHOMUH, RCCOLUNUPYEMBII C THIAMHI MOBEAEHMS, KOTOPbIE HE
MOFyT MOAMajaTh NOJ  ONpeleieHHe  uenepauuoHanbHoro.  Bebep
MOAYEPKUBAET, YTO B COBPEMEHHOM obulecTBE OOHApPYKMBAIOTCA LiEJble
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«TAACTBI» JKU3HHM, KOTOpbie HE MOABEPKEHBl BO3NEHCTBHIO MpaBa H, XOTA
AeHCTBYIOMMI 3aKOH PpaUMOHAIN3ALME MOMXKET TNPUBECTH K TOTAJIBHOMY
KOHTpONIO, TNpaBoBas aHOMMs  BbicTynaeT  ¢opMoli  COnpoTHBIIEHUS,
PE3VCTEHTHOCTN . HOpMam, BBOAMMBIM  OIOpOKPAaTH3HPOBaHHBIM M
GIOpPOKPATHYECKIM FOCY AAPCTBOM.

P. Mepron, paccmatpuBas B KauecTBe ()YHKIIMOHANBHOIN albTEpPHATHBBI
HONUTHYECKYIO MALIMHY, NPOCIEKNBACT, YTO NPABOBas AHOMHUS NPOABIAETCS B
cepax B3auMOAEHCTBUA BIACTH U OU3HEca, BIACTH M UMYIUX CJIOEB, @ TAKIKe,
MOBBIIIEHHEM YPOBHA cCoLManbHON MoOumbHOCTH. MepToH CcuuTaeT, UTO
npaBoBasg aHOMHA OMNpPENCNAeTCS HE BPOXKACHHBIM TPABOBBIM HUTHIM3MOM
OTpe/ieNEeHHBIX PYNI HAceNEHHUs, & TeM, YTo OOXOXKAeHHE TPaBa MO3BOISET
HalTh Gonee 3)pexTHBHBIE CrOCOOEI YAOBNETBOPEHUS 3aPOCOB U MHTEPECOB
OMpEJENEHHbIX TPYNM B OTIHYHE OT CNEA0BAHUA OQUUMANBHO OR0OpAEMBIM
HOpMaM U YCTaHOBKaM.

XapakTepusya HUCCIEAOBaHHE B PAMKaX HEKNACCHYECKOH COHUONOruu
NpaBoBOTO HanpaBJICHHA B KOHTEKCTE NEpexola OT COUMANBHBIX CTPYKTYD K
B3aHMOJEHCTBUAM HeoGX0OMMO W clelyeT MPHHUMATh BO BHUMAHUE TPH
takTopa: (opMbI B3aHMO3aBHCHMOCTH, PaMKH NPaBOBOii CBOOOLI N CTPYKTYPHI
JINYHOCTH.

B paborax 3. I'maneHca npaBoBast aHOMMA ONPEIENAETCS B KOHTEKCTE
TEOpNU CTPYKTypauuH. Ilpu3HaBas XyanbHOCTDb crpyKTyi)Horo, KOTOPBIii
ABJIETCA OJHOBPEMEHHO YCIOBHAMH U pe3yJbTaTaMy JeHCTBUI, COBEPIIAEMBIX
areHTaMy, KaK 4acTbl0 3THUX cHCTeM, [MINEHC BUANT B MpaBOBOH aHOMHH M
YCII0BAS NS COLMANBHOTO AeHCTBUA, H PE3YJIBTAT COLHANBHBIX TIPAKTHK .

I1. Ultomnka'' 8 NPEONONEHUH ANCKYpca Mporpecca KIacCHYECKOid
COLMONIONHH, KOTOpasi WHTEPNPETHPYET NPaBOBYID aHOMHIO KaK COLMANbHYIO
NaToNOTHIO, OTKJIOHEHHE OT  HapacTaroWIero  mpouecca  COLHANbHOM

CONUAapHOCTY Ha OCHOBC MpPaBOBBIX HOPM, NOOXOAUT K IOHATHIO OHUCKYpca

Y Yfur. no: Koprioghhp @. Hoseie cotmonoruu. M., 2002. C. 69.
Y [lImomnxa TT. Comonorus n3menenmii. M., 1996.
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Tpasmul. [Tpu 3ToM OH ocHOBeIBacTCA M o0pataeT BHUMaHUE Ha TO, 4TO
Knacciueckas counonorus B nuue 3. JliopkreiiMa BulaBia HOPMATHBHBIIH Xaoc,
ynazok MOpalbHbIX CTAHAApTOB, fojnaraich Ha PECTUTYTHBHOE BO3JEHCTBHE
npa.a.

B zaimoyeHHe AHCCepTanT AenaeT BbIBOJ O TOM, UTO NPaBOBas aHOMHS,
ABSIAACH NPOMIBOAHON OT YHHBEPCAIBHOIO MOHATHA COLMaNbHON aHOMUM,
BBeACHHOTO J. [ltopkreMoM, XapakTepu3yeTcsa NEPEXofaMH OT MapagHIMbl
CTPYKTYP K MapajurmMe COLMAILHOTO B3aUMOIeHCTBHS. BO-BTOPbIX, B 3TOM
HanpaBleHHH  BLICTPAaHBaeTCd  CHCTEMA  aHATUTHYECKUX  MPU3HAKOB,
NO3BONAIOMINX  BBUIEJMTL TOBENEHYECKHE W JUCTOZMIUOHHBIE KPHTEPHH
npaBoBoli  anomun. B-TpeThx, € TnpaBoBoii aHomMell  CBs3BIBACTCH
dopMupoBaHHe cTpaternii, OPHEHTHPOBAHHBIX Ha BbLIXOA ofuecTBa M3
COCTOAHHA Je30praHu3auuu W Je30PUEHTAUNM H YKpelUleHHE LEHHOCTH
TIPABOBBIX HOPM.

B napazpagpe 1.2 «Cneyudura npaeosoii anomuu 6 poccuiickom
obujecmee: MeopemuKo-memo000214ecKuil KOHCIMPYKIM UCCAe006aNUA» HA
OCHOBaHUH aHaM3a 00o06ueHil ¥ BHIBOAOB POCCHHCKHMX MccnenoBarteneii ob
0cO0€HHOCTH TpaBoBOl @HOMHM NpPEMTAracTCs TEOPETHKO-METONOIOIHYECKNI
KOHCTPYKT HCCIEA0BaHUA CTPYKTYPHBIX U CYOBEKTHBIX KPHTEPHEB.

Cuywuraetcs, uTo poccuiickoe 06LIECTBO 00peIo COBPEMEHHYIO MPAaBOBYIO
CHCTEMY, XApaKTEPHU3yeMYI0 BO3ZHMKHOBEHMEM NOSIBHBIX 3aKOHOMOCTYIUHBIX
rpynn. OnHako co3faeTcs TakxkKe BrieyaTIeHue, 4To 00LIECTBO elLe He JOCTHIIIO
TOrO «JAHa», ¢ KOTOPOro HAYMHAETCA NPOLEeCC MHCTHTYLMOHAIN3AUHK HOBOM
upasoBoit cucrembl. HHsIMU coBaMu, MPABOBLIE HOPMEI, HMEBLINE B NPOLULIOM
CHJIbHBIE MO3ULIMH, MOTEPATH COUHANIbHOE BIUAHHE.

B ycnoeusx nepexoma K peIHKY Hanbosiee HeadanTHPYEMbIMU OKa3alHCh
CJIOH HaceneHHsi, KOTOpble PYKOBOJCTBOBAIMChH LEHHOCTHBIMH OPWUEHTHPAMHU
COBETCKON 3MoXu. Y HHX HE OKa3anoch PecypcoB, KOTOpbie Obl MOTIM
KOHBEPTUPOBATLCA B pecypent BAMsHUA. OHM [0 CUX TOp 3aBUCAT OT

NOAAEPAKKH rocynapCTBa.



OnHolt M3 OTIMUMTENBHBIX YEPT COBETCKOro npaBa Obula BbICOKAs
CTeMeHb ee¢ NEMACOMOrH3aUMd M ICLEHTpaIM3aUMH, a HHTEpEChl rpynn
HanpaBIsyIMCL B OMNpEJEIEHHOE PYCHO NOCPEACTBOM HHCTUTYLHOHANBHOIO
narepHanu3ma. B 3HauuTenbHOW cTeneHu npaBoBas AHOMHS B POCCHICKOM
001LUeCTBe 3aKNI0YaeTCs HE B TOM, UTO CYILECTBYET HENOBEpME K MHCTHTYTaM
npaBa, a B TOM, 4TO MpOM30OLUIA MaprHHANIM3aUUs Npapa, CYIIECTBEHHO
W3MEHWIOCH €r0 NOHUMAHUE M BOCHPHUSITHE B CHCTEME JKU3HEHHBIX KOOpPAMHAT
pOCCUICKOro HacesIeHMsl.

Ha npaktHke 3T0 03HayaeT, 4To, BO-NEPBBIX, NPABO HE ABJIACTCH BAKHBIM
nokazaresneM, oObeKTHBHAPYIOUUM COUHMANbLHBIE noénunn poccusi. Bo-BTopsIX,
CoLManbHOE BOCIPOM3BO/JICTBO HE CBA33HO C BO3jelicCTBHEM HWHCTHTYTa Npasa.
B-TpeTbHx, MaccoBbie COUMAbHBIC NPAKTHKH HE peann3yloTcs U He cofepikar
11eNBI0 3aKpETIeHNE NpaBa.

AHanu3 cuTyaluuu, CJAOXHBIUEHCS € NpaBoM B poccuiickom obiectse,
MOKa3biBaET, YTO B OLIEHKE JTOr0 SABJEHHS «CINENHCH» Hacleiue COBETCKOM
3MO0XH, He MMeBLIeli HU4Yero oOLIETO C MEPHUOAOM, B KOTOpPOM oOUICCTBO
CTATKUBAETCA ¢ npolieMaMyl CTaHOBNeHUs o0uiero nopaaka, © NPOLECCOM
dopmupoBanus cOUMaNbHBIX TPyNM, KOTOpbie BO3HHKIAM B  pe3ysbTare
«HBpYIISHMs» BLIXOAA M3 NPaBoBOro nonst (HOBBI KJIacC POCCHICKHX
coOCTBEHHHMKOB BO3HUK B pe3y/bTaTe AUKOH NpUBATU3ALMH).

ABTOp gHenaeT BBIBOJ, YTO NPAaBOBas AHOMHS SIBASCTCS PE3y/ILTATOM
B3aUMoneHcTBHA veTsipex (akTopoB. Bo-nepBhiX, COBETCKOTO Hacnenus, B
KOTOPOM IMpaBoOBbiE HOPMbI (JAKTUMECKH, HECMOTIPA Ha ACKIapPUPYEMOCTb,
3aMellAnCh aAMHUHUCTPATUBHO-KOMAHIHBIM PECYPCOM, NPUOPUTET OTAABAICH
BCTPAUMBAHWIO B CHCTEMy [OJDKHOCTHOH# Mepapxuu, a He o00bemy
WHAMBUAYaAIbHBIX npaB W cBobox. Bo-BTOpLIX, oO4eBHAEH KOTHHUTHBHBIH
IMCCOHAHC TNpPOTHBOPEUMS MEXAY CTPEMJICHHEM K CaMOCTOSITEJIBHOCTH H
HENpUATUEM TNPaABOBbIX OPHEHTHPOB, KaK CHNOCOOCTBYIOMIMX peanu3alHu
JKH3HEHHbIX Ueneil. B-TpeTphx, B poccHiicKoM 00lieCTBE HE CYUWIECTBOBAJIO
rpynn, Kotopele Obl ABAAMHUCH pedepEeHTHBIMY, CUMTANHCH HOCHTCISIMH
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NpaBOMEPHOTO MOBeAEHHA. B-ueTBepThIX, NepeHOCHMbIE H 3aHMCTBOBAHHbIE 32
pyOexxoM MpaBOBble CTAHAApThl, HECMOTPA Ha JexjapHpyemoe onodpeHne,
CYWECTBEHHO  KOPPEKTHPYIOTCA,  W3MEHAIOTCA 104 BO3AEHCTBHEM
JTOMHHHPYIOIHX He(OpMaNbHBIX HOPM, HCIONB3YIOTCS M aKTYalH3WpYyloTCs
OTACNbHbIE  COCTaBIAIOLIHE  KOMHOHEHTbI, HO NpU  3TOM  Tepsaercs
PECTUTYTHBHbIH CMBICH NPaBa, OPMEHTHPOBAHHLI HA YKPEMJIEHHE coLMallbHOI
COJIMAAPHOCTH.

JluccepTanTOoM BLIABIEHO, YTO NS 3MOUpHYEcKoil uaeHTUduUKauun
npaBoBoii aHoMun B poccuiickoM obLIeCTBE MOXKET ObITH BBICTPOEH TEOPETHKO-
METOJIONIOTHYECKHH  KOHCTPYKT HAa OCHOBE Pa3BEPHYTON KpUTEpHANbHOI
CHCTEMBI, colepsallell KpuTepHu JOBEPHA K MHCTUTYTY NPaBa U OQUEHKY
GYHKUHOHANBEHOCTH (>ddexTuBHOCTH) NpaBOOXPAHUTEILHBIX,
NpaBONpPHMEHHTENLHBIX  CTPYKTYp, BKIIOYaollell Takke CyObeKTHBHbIE
W3MEPEHNUS, CBA3AHHBIE ¢ OlieHKo} Oe30MacHOCTH ¥ YPOBHA TPECTYNHOCTH B
poccuiickoM ofuecTse, OTHOWEHHS K Haubolee MAacCOBbIM MpOSBIEHUAM
JeNVHKBEHTHOrO TOBeNeHUs M uHTepnperauns crnocofoB OGopebbl  H
npoThpodeiicTeus npaBosoli aHOMMKM (OLEHKA TNEPCNEKTUR  TNOCTPOSHMA
NPaBOBOrO rOCYAAPCTBA, NOBLILIEHHE NPABOBOH KyNbTypbI 00LLECTRA).

B rnase 2 «BocnponssoacTso mnpaBoBoii anoMun B cHCTeme
00I1eCTBEHHBIX OTHOWIEHNIT» NPOCIEKUBAETCS B3aHMO3aBUCUMOCThL BIMAHUA
TIPaBOBOIi aHOMUM W CTPYKTYPHBIX, HHCTHTYIMOHAMLHBIX OrpaHHynTeNeil npaBa
B poccHiickoM ofLiecTRe.

B napacpae 2.1 «Ipagosas anomus ¢ Koumexkchie coulanbloi
0e3unme2puposantocmu Ppoccuiickozo obuiecmea» UCCIIEAYIOTCA
COLIMOCTPYKTYpHBIE ~ ETEPMHHALMM  TIPaBOBOHl  AHOMMM, CBA3aHHBIE C
BO3HHKHOBEHHEM «ITapalljiebHbIX» COLUATIbHBIX MUPOB, OPUEHTHPOBAHHBIX Ha
n30HparesibHOe UK WHCTPYMEHTANBHOE IPHMCHEHHE TPABOBBIX HOPM.

ABTOp  JAmccepTauMd  MOJATaeT, 4YTO  COUMAIBHOE  HEPABEHCTBO
BOCIIPOU3BOAUTCS M PACLIUPAETCA B YCNOBUAX, KOTa NONUTHKA rOCyAapeTBa, ¢
OJIHOI1 CTOPOHBI, HaNpaBjieHa Ha KOHCepRalMio OeIHOCTH; C ApYyroi — Korna
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MpaBOBLIE HOPMbI, CHCTEMA NpaBa ACHCTBYIOT Takum 00pa3oM, YTo COXpanaioT
B LIEJIOM 1 CMIOCOOCTBYIOT YCHNEHUIO counanbioii mddepenuuanin. )

B ycnoBusx Bo3poclueil COLMANLHOII HEONPEAENEHHOCTH, OCODEHHO B
KPH3UCHBII MEPHON, MHOrHE POCCHSIHE COCPEAOTauUBAKOTCA HA TaKoit MoAenH
COLMANBHOI JKI3HH, B KOTOPOW CeMbi sBiseTCsS M oONianaer noaassiopM
apropureToM (88 %); mpHopuTeTsl paGOTHI pa3fensioT Oonbilie NONOBHHBI
onpoureHHbIX (55 %); 49 % ynensioT BHAMaHUE APY3bAM; csoGonHoe Bpems
CYUTAETCA LEHHOCTBIO Y KAKAOTO TPETHEr0 POCCUAHMHA; NOMUTHKA U PEIIHs
3aHHMaloT nepudepniiHoe 3HayeHue. FIMEeHHO 3TH LEHHOCTH, CyAs NO AaHHBIM
HCCIIeI0BaHMSI, SIBAAIOTCS THITHYHBIMH JUIi POCCUSTH.

CouuanbHas nonsipuszauuss oOulecTBa MpUBENd K TOMY, 4YTO s
NOBbILIEHHST  CyOBEKTHBHOH  COLMaNbHONH  CAMOOUEHKH  GONBLUIMHCTBO
PECIIOHIACHTOB MO3HLHOHUPYIOT INPHOPUTETHOCTE TEX LEJei, KOTOphle OHHU
MOTYT JOCTHUTHYTh BHE PACCOIIACOBAHHOCTH, OMUPAACH HA KU3HEHHBII ONBIT 1
TE MPaBOBbIE HOPbI, KOTOPbIE, Ka3aJ10Ch Obl, HE MOABEPKEHAI BIHAHHIO BHEWHHX
obcTosrensets. Tak, Mo MepapXuu AOCTHXKEHHI POCCHSH B pasnuuHbIxX cdepax
JKI3HU', MOXKHO CyIHTh, 4TO, XOTA Ha IEPBOM MECTE CTOAT «MMETh HANEKHBIX
Ipy3eit», «4ECTHO MPOXKHUTH KH3HLY, «CO3AATh CYACTIHUBYIO CEMBIO», NAHHBIE
MoKaszaTeNid HE ABMIOTCA CIEACTBHEM COLHAIBHOrO A0BEpHUA B OOLUECTBE, &
cKopee, MpeACTaBlIsAIOT CHMOTOMbI PaBOBOi aHOMHH.

Bo-BTOpBIX, 5TO MPOsBIISiETCA B TOM, 4TO O0JIbLIAsA Harpy3ka BeINAajacT Ha
JIOBEpHE Ha JIMYHOCTHOM YpoBHE. Takke M HO3HLHA «UECTHO MPOXHTH CBOK
JKM3HB», HECMOTpPS HAa 3adBJICHHbIE MOpaibHBIE MHTEHUMH, CKOpee,
CBMAETENBCTBYET O HEAOBEPHM HaceleHMs K TPaBOBBIM HOpPMaMm HIH
CTpeMlleHnH YHTH oT oDOpa3a 4enoBeKa, CIEAYIOWEro NPHHUMNAM NpaBa, Kak
OTYY>KAEHHOTO OT KOHTEKCTa TPALMLHUOHHOTO OOLLEHHS.

B-TpeTbuX, npaBoBas aHOMHUA BEIpaXKaeTCsl B TOM, YTO B 3aBUCHMOCTH OT

COLMANILHOTO craryca NpOABIIAETCA OTHOLLIEHHE K npaBy Kak

12 JlHHaMKKa COUHATBHO-Y)KOHOMHYECKOTrO MojiokeHus Hacenenus Poccuy. Boin. 2. M., 2008,
C.41.
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OTPaHUYHTENLHOMY, Pa3pelIMTENBHOMY WM CTHMYJUPYIOLIEMY MEXaHU3MY
peann3aium KHU3HSHHbBIX MIAHOB.

B-4eTBepThIX, YPOBEHb COUHANBHOII ¥ MpaBOBO  3alHILEHHOCTH
pabOTHHKOB, XOTA M JACKIApHPYeTCsl KaK aAEKBaTHblH, NMpPAKTHUYECKH KMEeT
HH3KHI YPOBEHb, HECMOTPA Ha IEKIAPHPYEMYIO aACKBATHOCTb, HEIOCTATOUEH
IS TOro, UToObl MOBBICHTb «HOAYLIKY G€30MacHOCTHY», CTaTh AMOPTH3aTOPOM
OT NMpoABIeHUH KpH3Kca.

Hrax B Poccuy, NpoHCXOAHT MHCTUTYLHOHANN3ALMS, 3aKperuieHue
BOCTIPOM3ROACTBA NPaBOBOil aHOMMYU Kak (akTopa, OKa3bIBAIOIIEro BlusHYe Ha
(JopMupoBaHUE MOJAENN JKU3HM HaceneHns. OTmeuvad, 4TO couMabHasg
noaApH3auMA npusena K CErMEHTAUHH TNPaBOBBIX HOPM, COCPENOTOYEHHIO
NPaBoBOr0 pecypca B OTHOCHTENILHO Y3KOM COHLMAILHOM CEKTOPE U
BO3JBIKEHNIO 0apbepoB HA MyTH TPYMNN, NPUUHCAAIOWNX ceOd K OefHbIM 1
HEANaNTHPOBAHHBIM, MOKHO CKa3aTh, YTO B OOLIECTBE HAPYLIHIHCH IErATbHbIE
KaHajbl COLMAIbHOrO B3anMopeiicTsua. W TpeboBanms, kak 3TO BUIOHO Ha
npuMepe MHOFOUMCHCHHOW  COLMANBHON  HANPMKEHHOCTU MO TORORY
00MaHyTbIX BKNAAYHKOB, BNajelibleR CHOCHMBIX 3[aHMil, BBI3bIBAIOT MHTEpecC
TONLKO y CaMuX MOCTpajaBUIHX WM, B Jy4IIEM Cnyvyae, npaBO3alliTHBIX
OpraHy3auuii, HUKaK He NPOAYLMPYs WHPOKHiT 001eCTBEHHBIH Pe3oHaHC.

[To MHeHUIO AuCcepTaHTa, Ha BBLICOKUI ypoBeHb MpPaBOBOil aHOMHM B
MEXTPYNNOBOM B3aUMOJEHCTBHH B poccuiickom ofliecTBe BIHAIOT TpH
NPHYUHBLL, a4 HMEHHO: 1) OTCYTCTBME CepeAMHHON, MeAHaTOPHOH Tpynmsl,
KOTOpast U3BNEKAET OCHOBHOI NOXOM U3 NOMKHOCTHON PEHTLY, TAK HA3bIBAEMbIX
npoteccHoHanoB, 0ObeAUHIIOIMX PYKOBOAUTENEH BBICLUETO U CPEIHETO 3BEHA,
CMELHANICTOB C BBICIIMM OOpa3’0BaHHEM, BOCHHOCTYMKAlUX, COTPYAHHKOB
MBI nu HpOKypa'IypblB; 2) orcyrcTBHe  pedepeHTHOH  rpynmsl,
OPHMEHTHPOBAHHOI B LIEJIOM Ha MPAaBOBbIE HOPMB! B XKH3HEHHBIX CTpPATErufX, U

ABIAOLIMXCA  DPUMEPOM, 00pasuoM aid  APYruX  COUMANbHBIX TPy,

3 Honoea H.IT. [TpodeccHonanum — myTs k yerexy? // COUHONOrHUECKHE HCCTEAOBANIA.
2004. \e 3. C. 56.
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3) nmnpeobGnagaHWe M AOMUHUPOBAHME HAa YPOBHE MEXIPYNIOBOTO MU
MEXUTMYHOCTHOrO B3aUMOReHCTBHs HeQOpManbHBIX JENOBBIX KOHTaKTOB H
HECOBNARECHHE WU HENepeceueHne B3aUMHBIX HHTEPECOB C ApYTHMU TPyNnaMu
Hace/IeHHsL.

B napazpagpe 2.2 «llpagosan anomus ¢ ulncmunyyuonaibioii cpede
poccuiickozo obujecmsa» NORUEPKUBAETCS, YTO HeIPPEKTUBHOCTh HHCTUTYTA
npaBa B poccuiickoM ofuecTBe OnpefessieTcss HW3KUM YPOBHEM JOBEpHs
HacCeNIEHUs] K JeATEIbHOCTH NPAaBOOXPAHUTENBHBIX CIPYKTYpP W PElPECCUBHOI
MHTepnpeTauyeh npasa.

B Poccun wuneansnas MoIenb rocyiapcTBa He KOppenaHMpyercs ¢
peabHBIMH [IPABOBBIMH [PAKTUKAMHK M HAMNOJHACTCS [OCTATOYHO «TUOKUM,
HOIBIAHBIMY COREpPKaHHEM, TNOCKOJbKY B CTPAHE OTCYTCTBYIOT JOTOBOpPHBIE
OTHOLIEHHS Ha NpaBoBOif OCHOBE, YTO, C OAHON CTOPOHBI, ONpenenser,
NOMUHMPOBAHUE TIpaBa, WMCXOMALIEr0O OT TOCYAapcTBa Kak OCHOBHOIO
perynaropa oOLIECTBEHHBIX OTHOLIEHUH, C APYroil — NpPUBOAUT K peanbHOMY
BJIIMSHUIO HeOpMalbHBIX HOpM, PAcCOIIaCOBAHHBIX M HECOMIACYIOMUXCA €
NPABOM.

ABTOpOM BEIIBICHO, YTO [JOBEPHE K MPABOBBIM MHCTHTYTaM B OOIIECTBE
(OpMHUPYETCS B KOHTEKCTE ABYX OOCTOATENHCTB: AOBEPHA K MHCTUTYTY Mpasa v
BIJIIOYEHHOCTH HAceJeHWss B MHCTHTYLHOHAIbHBIE TPaBOBBIE IPAKTHKH,
MHCTHTYIMOHAJIbHBIE CTPATErUM.

M3 uccnenosanud, nposeneHHoro xomnektusom M. K. Iopumikosa B
2000 - 2007 rr., cneayet, 4TO HaceJCHHE B OCHOBHOM NOJIAraeT OCHOBHOIA
«denoi» poccuiickoro rocynapcrsa Oropokpatuyeckuii annapar. 66,7 %
YBEPEHSBI, YTO MIABHBLH HHTepec CIOPOKPATHH — 3TO COXpaHeHHe COOCTBEHHOIO
BIMAHHA ¥ 6OraTcTBa, HECMOTPA HA HH3KHI YPOBEHD HKU3HU HACENEHNA .

Onpezensii COBPEMEHHOE POCCHHCKOE TOCyHapCTBO KaK roCyAapcTBO ¢

HanOONbIIMM 3aCHIIBEM 6}0p01<paT1/m, PECTIOHACHTH! 3aABJIAIOT, YTO CUCTEMA

!4 CroGona, nepaneHcTBO, GPATETBO: CONMONTOrHYecKHii TOpTpeT Hosoi Poccu. M., 2007.
C.36.
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rocyapcTBEHHOI BJIACTH HE BBIONHAET CBOUX ODf3aHHOCTEH, a rocynapcTso
KaK peanbHas QyHKUMOHHDYIOUWIast opranMzauus Jajleka oT  uieana,
XapakTepH3yeTcst Heo(pPEeKTHBHOCTLIO paboThl FOCYJapCTBEHHRIX cayskamx. K
XOTA npepajHpylolell ABNAETCS MO3MLUA YCUICHMS KOHTPoJd 3a paboToii
YHHOBHHKOB, CO3HaBas MaeanniM mnoncbHoro npexanonoxenus, 51,1 %
onpomeHme BBICTYIAET 33 BBEJEHHE 3aNpeTa Ha 3aHATHE TOCYAAPCTBEHHBIX
JIOIDKHOCTeH YHHOBHUKOB, YJIMYeHHbIX B koppynumu. CpabaTbiBaer ekt
HHCTHTYLHOHANLHOTO HEJIOBEPMSA, PACXOXKIEHHS Mexay o0pa3oM HIAEabHOTO
FOCYAapcTBa, KoTopoe Obl rapaHTHpOBalo NOpIAoK 1 3a00Ty O HaceneHuu, 4To
ABJIANIOCh ONULETBOPEHUEM 33aKOHOMOCHYUWIHOCTH M HECNpaBedJMBOCTH, H
peaNBHBIM, 3apaXceHHBIM Koppynuueii, Hea(h(peKTHBHOCTLIO H NpeacTaBaatoLei
HHTEpeCh] pA3IHYHBIX OIOPOKPATHYECKUX U OJINTapXHUECKHX rpyNMUPOBOK" .

ABTOp cYMTAeT, YTO T©PaBOBas AHOMMUA BBIPACTAET W3 TOHUMAHHA
peanbHOTO JeHCTBYIOILEro rocy1apeTBa Kak cnaboro, oTBEHatOILETO IHTEpECcaM
Y3KoH rpynmel JoAeli W NpoeLypYyIOUIEro HECOBEPIUEHHBIE 3aKOHbl. B
JEHCTBHTENLHOCTH CKNANbIBAeTCs MPOTHUBOPEUHBAS TEHACHUMS, CBA3AHHAA, C
OIHOH CTOPOHBI, C OCO3HAHHWEM TOrO, YTO MPAaBOOXPAHHMTENLHLIE Opraubl, Ha
KOTOpbIE BO3JIOKEHAa 0043aHHOCTb MOAAEPXaHHUA 00ILECTBEHHOro Nopsaka H
6e30nacHOCTH, yO0BIETBOPSIOT onpejeleHHbIe o0lecTBeHHbIE oxuaanus. Ho,
C JIpYroil CTOPOHBI, pacTeT HEeyJNOBIETBOPEHHOCTb COCTOSHHEM B OOIIECTBE U
OTBETCTBEHHOCThL ~ BO3JIAaracTcsl He  CTONBKO HAa  BBICOKMII  ypOBeHb
KPUMUHIM3aLUN caMOro oOMIECTBA, CKONBKO HAa HeahheKTHBHOCTL OPraHoB
MMIMLMY, KOTOphle MopaxkeHsl koppynuueii, a npodeccuoHanbHbie U
JIMYHOCTHBIE KauecTBa COTPYAHUKOB HE COOTBETCTBYIOT BOCTpPeOOBAHHBIM
Npo(ecCHOHANBHBIM H COUMAIILHBIM CTaHAApPTaM.

PenpeccuBHoe MOHHMaHHE 3afau AEATENILHOCTH NPaBOOXPaHUTENBHBIX
OpranoB, SBAAETCA MPHUYNHOI1 paccornacoBaHHOCTU MeEXAYy OOLLEeCTBOM, €ro

UHTEpECAMU K AeATECIIbHOCTBIO OPraHoOB TipaBornopaaka. 'OTMe‘laﬂ, 4YTO B camoil

' CBoGona, HepaBeHCTBO, GPATCTBO: cOMONOrHYECK I opTPeT HOBOI Poccuir. M., 2007.
C.53.
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CTPYKTYpe MPaBOOXPaHUTENbHBIX OPraHOB AOMMHHPYET aHOMUHHOE OBEAEHNE,
CBA3AHHOE C WHAMBHAyanu3auvedl ¥ KopnopaTUBHM3auveH WHTEPECOB, C
OTHYXICHHEM OT [PABOBBIX HOPM, CICHYET CKa3aTh, YTO MPOPECCHOHATNIM
COOTBETCTBYIOLUMX CTPYKTYp peanusyercs B MeHblel CTenmeHu, ueM
BO3PACTAHHE CTENEHN HHTETPUPOBAHHOCTH B NONAPH3IHPOBAHHOM OOLLECTBE.

Hcxops n3 ananusa cnoxkuBLICiics aHOMUITHON TEHACHIMY, aBTOp AeiaeT
BbIBOJ, YTO, BO-NEPBbIX, BHYHKLUMOHUPOBAHUE MHCTUTYTOB [IPaBa B POCCHIiCKOM
o0lLlecTBe He COOTBETCTRYeT TpeOoBaHUAM, TPeBOraM W  HACTPOCHUAM
HacejieHHs, CBA3aHHBIM C 3aMpocaMu Ha olecricueHHe NPaBoONOPAAKA NHUHOI U
obuiecTBeHHON 0€30MacHOCTH, YTO NPUHUMAET YacTo runepTpodupoBaHHblii
XapakTep K ABNAETCA «IIyraqom» Ans OONBIIHHCTBA poécusm.

Bo-Bropeix, TpeOoBaHHs  HABEAEHWUA  NOPAAKA  UCKIIOUUTENbHO
pENpECCUBHBIMH  MEPaMHM M TNEPEKIafiblBAHUE MPaBOBOH OTBETCTBEHHOCTH
TONBKO HA palOTHHKOB NpPaBOOXPAHHUTENBHBIX CTPYKTYP KOHCTPyMpPYIOT fojie
B3aHMHOTO HeHOBEpHA, B KOTOPOM PaGOTHUKM MWIMLMY NPEACTAIOT Kak anbo
He CNpaBAIOLIHECH CO CBOMMH 00A3aHHOCTAMMU, MO0 KaK Jitoau, AeHCTBYIOmNE
B COOCTBEHHbIX HHTEpecax WIH pYKOBOACTBYIOWMXCA HCKOUMTENBHO
KOPIOPaTHBHBIMH YCTAHOBKAMH.

B-TpeTbhX, HEyIOOBIETBOPEHHOCTh pPa0OTHUKOB MUIHUMKH YCIOBUAMHU
CBOEro TpyAa M OOLUECTBEHHON OUEHKOH MX [EeATENbHOCTH, NPUBOMHUT K
COCTOSIHHIO COLMANBHOI (hpycTpaLu U AeNpHBALIMHU, BEI3bIBAIOWEH FOTOBHOCTS
K OTKJIOHEHHIO OT NpodecCCHOHANBHBIX CTAHAZPTOB W CTPeMIEHHE 3apaboTath
Ha ciyxk0e B CUeT KOMIMEHCAUMH B LEAX [OBBILEHHS MAaTepHAILHOIO
Onaromonyuus, U OTHOLUIEHHE K HACEJEHUI0O KAaK K Macce WHIUBUIOB,
OPUEHTHPOBAHHBIX, CTPEMAMMXCA H OTHOCALIMXCA C HENOBEpUEM K
MPaBOOXPAHHUTEBHBIM OpraHaM, Kak K Macce MPOCHTENEH, HE 3aCTyKHBAIOLIUX
JOBEPUS M YBAXKEHHMS H MHTEPECYIOLIMX TOJIBKO B KOHTEKCTE B3aHMOBLICOJHOIO
obMeHa.

B rnmaBe 3 «lIpaBoBas aHomusi: CcYOLEKTHOE H3MEpPEHHE»
paccmatpuBatoTcsi  (OpMBL  aHOMHIMHOTO  MOBEIEHHS, OCHOBAaHHblE Ha
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CMEUIEHHOH  COUMaNbHO-IHCMO3NUMOHHON  CTpyKType, M crocoObl
riepudepH3aLuy NpasoBoi aHOMUK B poccuiickoM obLiecTre.

B napazpaghe 3.1 «Illpasosan anomus ¢ noeedenyeckux cmpamezusnx
poccuiickozo  nacerenuny xnaccuUUHpyeTcs aHOMMItHOe noBeleHHe IO
KPUTEPHIO TONEPAHTHOCTH K HApYIUCHMIO MPaBOBHIX HOPM B KOHTEKCTE
JOMHHHPOBAHUS COUHATILHO-PEAKTUBHBIX YCTAHOBOK HACENEHMS.

ABTOp oTMeuaeT, YTO COBPEMEHHOE poccHiickoe 06LIECTBO MCNBITAIO
adext ¥ npouo cragun ypbaHuzauuy o6pas3a KH3HH W MHIMBHAYaIH3aUHH
COLMabHLIX LieHHocTeil. BepHee Oyner ckasaTh, UTO OHO YHAC/iefOBAaI0 OT
NpexHell CUCTEMB! PAJL «PEIPacCylKOB», KOTOPbie 0G1IECCTBO 0Ka3anoch He B
COCTOSHWH HHM M3MEHWTb, HU TMPOJOMIKHTE B CHIY H3MEHHBUIErocs obpaza
HU3HHU.

[TpaBoBble HOPMBI, OPHEHTHPOBAHHBIC Ha OTNGKEHHOE BO3HATPaKAEHHUE,
B KOHTEKCTE COLMAIbHO-PECAKTHUBHBIX  YCTAHOBOK  TEPSIOT  3HAueHUe
KOHCTpyHpytouero ycaosud. [103ToMy 1 B COLHANBHBIX HACTPOEHMSIX HAUYHHACT
JAOMUHHPOBATh MPABOBOIl PENSTHBU3M, CHUTYaTHBHOE BHIEHUE MpaBa, uTO
BbIPAKaeTCsl 1 HAXOIMHT MOATBEPKACHUE B OlleHKAX pecrnoHaeHToB. JMHamMuKa
OTHOLUEHUS POCCUSIH K HEOOX0AUMOCTH COOJIIOIEHHs 3aKOHA TOKa3bIBAET, UTO
TOJIBLKO Ka>KJb1ll UeTBepPThIi CTOUT Ha MO3ULUM NpaBoBoit 6e3ycnoBHocT. [(ng
OonbUIMHCTBA  XapakTEepHBl  KOHBEHUHMOHATN3M, TpeOOBaHWE B3aHMHOIO
UCTIONHEHUsT 00A3aTelIbCTB HACENEHUEM W OpraHaMu BNIACTH, YTO [O3BOJISIET
NPENION0KUTh PACCOrTACOBAHHOCT B OTHOLIEHHSX O8IEeCTBa C roCYAapCTBOM
B aTMOc()epe B3aUMHOrO HEAOBEPHS.

Ha noBeneHueckoM ypoBHE NpaBoBad aHOMHS, Ha B3TNAJ AHCCEPTAHTA,
BbIpaXKaeTcsa aHOMUHHBIMU MO3ULMAMH. Peub UIET O TOM, UTO MpaBOBasi aHOMUS
MOKET BAHATH Ha pOCT MHAMBHAYATH3aUMH MOBEACHHS, YTO CBI3aHO, KOHEUHO,
HE TOABKO € YHCTO MPaBOBBIMU DETyJATOpPAaMH, HO WM C COUMAJIBHBIM
HCKIIIOYEHHEM, COLMAILHON JAenpHBAUHEH, HEBO3MOXKHOCTBIO NEHCTBUS MU
OCYILECTBJCHNEM JXXH3HCHHBIX LieNeli depe3 JIETHTUMHbIE KaHalbl COLMANBHOI
peryJisauuy.

27



Tonbko TpeTh poccuiickoi MONOAEKH MO3UTHBHO OUEHUBAET POJb NpaBa
B CHCTEME MEIHUHOCTHBIX OTHOWIEHMIT'S, JdeduuuT couHanbHOi 3MIATHH B
poccuiickom o0LecTBe NPUBOAUT K TOMY, YTO UHAMBUI COCPEAOTAYHBAETCH HA
cefe U 3aHUMAET OTYCTIMBLIE OITOLEHTPHUYHBIE MO3HLMH, MNpeHebperas
KOMMYHHTapHbIM 3HAUEHHEM NPABOBBIX HOPM U OTKJIOHSASA HX B 3TOM CMBICIIE,

Orniopa ToABKO Ha ce0sl B KM3HEHHBIX NO3ULNAX O0BEKTHBHO COAEHCTBYET
BKJIFOUEHHIO HEMPABOBBIX PECYpPCOB, TaK KaK ACHCTBYeT JIOTHKA 3aMELICHHS.
IMpu  nexnapupoBaHUM  CAMOAOCTATOMHOCTM W OTCYTCTBHM  JIMYHOU
pecypcooOecneueHHOCT  BO3HUKAeT CTpeMiICHHe Halith Gonee  Jierkue,
BbIFOJHBIC TYTH AOCTHKCHMS KM3HEHHBIX Leneil, 4To Heu3GeHKHO BKIOYACT
OTpHLAHKE NPABOBbIX HOPM.

lpaBopas MHAMBHAYaNH3aLUMA CO3JAET YCIOBUS MUk  OPABOBOro
UCKJIIOUEHUS, JNs TNPHHATHS JE€BMaHTHOH Mozenu mnosepeHus. Cama
aKTyanusauusi JIMYHOCTH, Kak CTpeMJieHHe K BO3MOXKHO Oosiee MONHOMY
BGIABICHWIO W Pa3BHTHIO CBOMX JIMYHOCTHBIX KayecTB, NPOABIAETCA HE B
BOBJICYEHHOCTH B Kakoe-Nnbo aeno, a onpenensiercs oTCyTCTBHEM COLMANbHOI
IMOATHU U CTPEMIIEHUEM K TOUCKY COOTBETCTBYIOINX (HOPM ananTaiiu.

Ho 310 nnub ogHa cropoHa aend. [lpyrad 3akiiodaeTcs B TOM, 4TO
Macwtabbl HEMPABOBOH AKTHBHOCTH HaceNeHust MOCTOSHHO BO3pacTaloT. Jna
JOCTHXXEHHSI COOCTBEHHBIX LENEil KaxIblii 4YEeTBEpTHIH POCCUSHUH TOTOB
coaepmuﬂ HapyLIEHHUE 3aKOHA, a KaXablil TpeTuil npuzHaeTcs, 4to Mor 661 310
caenarh, ecnn Obl Ol YOEKIEH, UTO 3TO HE MIOBICUET HaKa3aHus' .

B03MOXHOCTh  HMCUE3HOBEHHA TIpPaHH B OUGHKE TIO3WTHBHOTO W
HEraTUBHOTO TMOBEACHUA HACENEHHA, KaK CleACTBUE NPaBOBOH aHOMMUH,
BO3pOCIIAs TOJIEPAHTHOCTb K HapyLIEHHAM 3aKOHAa M MapruHaju3auus fpasa,

KaK peryastop OOLIECTBEHHBIX OTHOLIEHWIi, NAlOT COBOKYNHBIH 3(QdexT B

' Fopuixos M.K., Illepezu @.9. Ykas. cou. C. 53.
7 CpoGona, HEPaBeHCTBO, OpaTCTBO: COLHOJIOrHuecKHii nopTper coBpeMenHoii Poccun. M.,
2007. C. 49.
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KpHMUHanu3auud poccHiickoro oOIECTBA, B TOM, 4TO, MO OLEHKaM
KPMMHHONOTOB, B POCCHH COBEPLIAETCA €XKETORHO 12-15 M npecrynnenuii'®,

HecMoTps Ha TO, 4Tto Tpemora no MOBOAY NMPECTYMHOCTH B 0GILeCTBe
3aHHMaeT OAHO M3 OCHOBHBIX MECT B HETaTHBHOM COLHMAJILHOM CaMOUYBCTBHH
pOocCHsiH, MPaBOBOE HCKITIOUEHHE U NPaBOBas MHAUPHEPEHTHOCTL BEAYT K TOMY,
4TO J0BepUe K pPabOTHHKAM M[PAaBOOXPAHUTENBHBIX OpPraHOB 3HAUHTENILHO
OrpaHHYUBAET BO3MOXHOCTH NpodUAAKTHKH npecTynseHnii H
NpoTUBOACHiCTRIE KPUMHHANY CO CTOPOHBI 001ecTBa. C Apyroif CTOPOHBI, camil
COTPYAHHKH MPABOOXPAHHTEILHBIX OPraHOB OPUEHTUPOBaHbI HA N3BJICUEHHE U3
NPaBOOXPAHHTENBHBIX PECYPCOB ONPENENEHHBIX MATEPHATBHBIX U COLHANLHBIX
npuBuieruii 1 He HaueneHs! Ha 60pL0y ¢ NPECTYNHOCTBIO U €€ MPOGUIAKTHKY
KaK OCHOBHYIO COCTaBIIAIOLLYHO NPOeCcCHOHANBHON NeITeNBHOCTH.

B 3amoueHue apTOp  JeNaeT  BLIBOA, UTO  KPMMHHATM3aUuA
061IeCTBEHHOM SKM3HU BBIPAXKAETCS M COCTOUT B TOM, 4TO, B OTIHYHE OT
cTabUnbHOr0 HeaHoMuiiHoro obulecTsa, rae NPecTYMHOCTh COCPelOTOUYEHa Ha
nepudieprH, XapakTepu3yeT NoBeAeHHEe MHHOPHTAPHBIX COLMANbLHBIX IPYNM C
npeobnagaHueM  OENUKBEHTHOH  Kapbepel, B  OOLIECTBE  KpUMHHAN
BOCMIPUHUMAETCA KaK aJrOPHTM TOBCEAHEBHOH Ku3HU. TOJEPaHTHOCTb K
TIpecTyNIeHusM, Oco0eHHO B BKOHOMMUUeckoif cdepe, BemeT kK ToMmy, 4TO
NIPaBOOXPAHHUTENBHAS CHCTEMA MPOCTO HE B COCTOSHMM NPEAOTBPAaTHThL Ban
NpeCcTYNHOCTH WIH COCPEROTAYNBACTCA HA HE3HAUUTENBHBIX TIPECTYIICHHAX.

B napazpagpe 3.2 «Ilymu u cnocobvt nepuipepusayitt npagocoil
anomuu ¢ obufecmeennoll  Neu3nuy  UCCIAEAYIOTCS  TIEPCOEKTHBBI  Kak
OrpaHHueHHs BIUSHUA NPaBOBOH aHOMHH Ha cOUMANBHbIE HACTPOSHNA POCCHH
B N10J1b3y MPaBOBOIO BbIGOPA NOBEAEHYECKHUX MPAKTHK.

BhisBneHne npaBoBoli aHOMMM Kak paccornacoBaHusi HOPM NpaBoBoit
perynsuuax B KU3HEHHBIX CTPATErusX HACENICHHA AaeT KIMOY K TMOHUMaHHIO
TOrO, HACKOJNBKO NPECONONHMA MPABOBAT AHOMHA, B KaKoil CTENEHH €6 MOXHO

YAEpKATL NOA KOHTPOJEM H KdKHE COUMANIBHBIE pPUCKH HEOOXOUMO

'8 Poccus B mudipax. M. 2009. C. 144,
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NpOrHO3NpOBaTh B KOHTEKCTE pacnpocTpatenus B oOllecTBe TeHACHUM
MpPaBOBOTO HCKIIOUEHUS.

Mo cpaBHEHMIO €  COBETCKUM  MEPHOAOM,  OOHApYKHBAIOTCH
«TPU3EMJIEHHEY JKM3HEHHBIX OPUEHTUPOB M TOTEPS TPO(PEeCCHOHAILHBIX U
HpaBCTBEHHbIX CTaHaapToB. Ho, Kak cuuTaer AMCCEpTaHT, NpaBoBas aHOMUS
BBI3BaHA HE CTOMbLKO NPaBOBOH NepeopHeHTalnel Ha YMEHHE «AeNaTh JeHbIU»
WIH KyJbT IEHEr, CKOJNBKO ONpENCHAeTCs TEM, YTO NPaBOBBIM HCKIOYEHHEM
NN HecOOMIOAEHHEM 3JIEMEHTAPHBIX HOPM, €CJM TaKHe OTK/IOHEeHHA He
CONPOROWAAOTCA NPABOBBIMU CaHKumaMu. MHelMH cnoBamu, B ofuiectse
MHCTUTYLIMOHATU3UPYETCS TOJNEPAHTHOCTD K IPABOHAPYLUEHUAM, KaK CIECTBHE
JeBanbBaLii PEryaaTHBHOCTH npasa. Takum o6pa3oM, yTh K HefiTpaimzauun
WM BLITECHEHUIO MPaBOBOil aHoMuUM Ha «00OYMHY» COUMANBHOH KHM3HH
nponeraet Mexay COBEpLUCHCTBOBAHHEM CHUCTEMBI npasa 4
MHTEpHalMOHANN3aUueH paBa B yCTaHOBKaX POCCHAH.

KoneuHo ke, peus He WAET O MrHOBEHHOM TIEpPeBOZE NPaBOBBIX
YCTAaHOBOK Ha YPOBEHBH 0a3UCHBIX, BOCIPUHUMAOLIUX LEHHOCTE KAK npaso. Ha
Haw B3rasj, 6onee NparMaTMYHbIM, XOTS H «IPU3EMIIEHHBIMY, NPEACTABIAETCA
CO3JaHNE TaKHUX YCJIOBHIi, KOra HAPYIIEHNE NPaBa U W3AEPIKKH OT HapyLUEHHs
nipaBa OyyT NpeBbILIATh BBITOABL.

Hccnenys denoMex npaBoBoil aHoMAM B poccuiickom olLuectse, O4eHb
MHTepecHbIM DpelicTaBiseTces npoBefeHHoe ewe B 2000 r. MLA. 1llaGanosoii
UcclienoBane Ha Temy cBobongbl B pedopmupyemoii Poccun. Tak, nulub
HemHorue pecnioraedtst (1,4 %) adconoTusnposann ¢BOGOLY H BBIHOCIIIN €€
32 Mpemenbl peanbHOro JKH3HEHHOTO IPOCTPAHCTBA, YTO TOBOPUT O
HEaJiCKBATHOCTH NPUNHCHLIBAHUA POCCUAHAM 3aBbILIEHHBIX TPeOOBAaHHIA k IIpaBy
WM KOHCTPYUPOBaHWIO WAeantHoro mpasa. bBonsumnerso xe (95 %),
KOHCTPYMPYIOT MOPTPET COBPEMEHHOIO 4esioBeka, ofpauwasach K BrioNHe

KOHKPECTHBLIM XKH3HCHHDBIM peanmlM‘g. K COXAJICHUIO, CUTYallus HE npUTepnea

¥ Ila6anosa M.A. OGpasm csoGomst B pedopmupyemoit Poccun // Conmonornyeckue
ueeneposanas. 2000, Ne 2. C. 33,
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CYIIECTBEHHHX  H3MEHeHmil, UYTO CBA33HO € HHCTUTYLHOHANH3auHeil
HENPABOBbIX NPAKTHK B }KM3HU POCCHAH.

Cnenyer MOAYEPKHYTb, UTO, NEPEUUCHAS B KayecTBE MNpPHOPHTETOB
paboTy, AeHbIH, CTAOUIBHYIO 3apNNATy WM OTCYTCTBHE MATEPHAILHOI HYXKIibI,
OMNpOIUEHHLIE PpOCCHAHE He HasblBAIM TIPaBOBYIO KomneTeHTHocTb. Ilo
CyMIECTBY, 3TOT MPH3HAK HE TIPUCYTCTBYET B MO3HUMAX POCCHSH, MOCKONBKY
AHOMMIHOCTb TpaBa MOMKHO BHIPA3UTh B 3aHIDKEHHOI 00IMECTBEHHOMH
notpebHocTH B POpMHPOBAHHM NPABOBOTO NpocTpaHcTsa. [TpH 3TOM BaKHO He
CTOJILKO TO, HACKOJIBKO YXYAIIMJIMCH WM YJIYHLIMIHCh MO3MLMH TpaBa B
poccuiickoM o61IECTBE, CKONBLKO TO, Kakol 3HAYHMOCTHIO OHM 00JanaloT B
peanbHOM HKU3HEHHOM NPOCTPAHCTBE.

Henp3s ¢ npaBoBoii aHOMmuelil, cyMTaeT aBTOp, CBA3LIBATH BIHSAHHE
HeOIAronpUATHLIX COLMATEHO-IKOHOMHYECKHX YCNOBHi. XoTd poccuiickoe
o0LLECTBO YK€ MEPESKWIO NEPHOA afanTau{OHHOTO WIOKa, NPaBO Tak M HE
MHTErpUpOBaHO B XKH3HB POCCHSIH, NOCKOJIbKY OTCYTCTBYET B3aHMOCBA3L MEXKY
MHIMBULYaJIbHBIM NPOCTPAHCTBOM H MPABOBLIMU OTHOLIEHUAMH.

Heo0xoanMo OTMETHTh, YTO MpPEONOJEHHE AHOMHITHOTO CHHApOMA
ONpeneNaeTcs CHHXPOHU3NPYEMBIMI NpOLECCaMM  TOBLILICHHA HOBEPHA K
HHCTUTYTY NpaBa N BKIIOYEHHS WHTEPHALIMOHATH3ALUY NPABOBLIX YCTAHOBOK B
COUNANBHO-AUCTIO3HUHOHHOMH CTPYKTYpe NuyHOCTU. Clefyer IoAYEPKHYTh, 4TO
HaceneHue ¢ OoNbUIMM JOBepHEeM OTHOCHTCA K pedopmam npapa, KoTopble
HOCAT 3BOMMOLHOHHBL XapakTep, 4To cBa3aHo ¢ no3uuKeil «Poccns Hyxpaercs
B CTaOMJILHOCTH, & pe(hopMBI LOJKHBE HOCHTD BOJIOLMOHHBI XapakTep» (69 %
pecnionaentos).”’

OueHp BakHOH NpEACTaBIAETCA CBA3b MEXIY IOBEPHEM K HHCTUTYTY
NpaBa ¥ NOBBIUEHUEM KBATH(UKALUN H TIPOQECCUOHANBHBIX HABBLIKOB TEX, KTO
cobmonaer 3aKOHHOCTb. Heratusnas OLEHKa AEATENIbHOCTH

NPaBOOXPAHHUTENBHLIX  CTPYKTYP HUCXOAHT H3 TOro, HTO OONBIIHHCTRO

 Co6oia, HEPABEHCTRO, GPATCTBO: COLMONOTHYECKHIT IOPTPET coBpeMenHoit Pocci.
C. 69.
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paGoTHHKOB  (npeAcTaBuTeNieil) MPABOMOPSIAKA HE  BBHIIOJHAIOT  CBOU
npogeccnonabHble 00A3aHHOCTH.

B ycioBusX, Koraa He BbipaloTaHpl, HE JOCTMIHYT KOHCEHCYyC M0
0a30BbIM LEHHOCTAM oflecTBa M HE oOmpeAeneHbl OOILE3HauYuMble LEJH,
NpaBoBas aHOMMA MOKET OLIyWIaThCA, HECMOTPA Ha COOTBETCTBYlOLME
(opManbHBIM  MOKA3aTENSIM  COBEPLICHCTBOBAHME W  (DYHKLMOHUPOBAaHUE
HHcTUTyTa npasa. [Ipeoonenne HeqoBEpHs HA HHCTUTYLHOHATBHOM YDOBHE HE
MOXeT uATH 0e€3 BO3pacTaHUs KOHCONMMAAUMM OOIECTBEHHOH O KM3HH,
JUCKpeaUTaUul MeXaHH3MOB aHOMMiHOH  perynmauuu. JloMMHHPOBaHUE
OTBETCTBEHHOTO UHANBUAYATIN3MA BO3MOKHO B PaMKaxX BKAKOUCHUSA XKU3HEHHBIX
CTpaTeruii B NpaBoBOe NPOCTPAHCTRO. M B 3TOM OTHOLEHHH HENb3S BKIIOYATh U
aKTyanu3upoBaTh  TOJIbKO uncmryunouahbﬂble OXULAHUS, BUNET> B
NpeojosieHl NpaBoBOH aHOMHMHHOCTH NpUBEAEHME K IpaBOBBIM CTaHAApTaM
AEATENbHOCTU TOCYAAPCTBEHHBIX CTPYKTYP M KOHKPETHBIX NpencTaBUTeNci
BnactH (roCylapCTBEHHbIX CNyXallMX wid OiopokpatoB B 0ObLieHHOM
TIOHUMaHHH),

B 3akmoueHue AWCCEPTaHT HAERaeT BHIBOJA, YTO, BO-NIEPBBIX, MYyTH
npeososieHHst  MPaBoBO  aHOMUM  CBA3AHbLI, C ONHOW CTOPOHBL, C
HeilTpanuzaumell ee COUMOCTPYKTYPHBIX NETEPMHHAHTOB, TOTO, UTO JEKHUT B
TUIOCKOCTH MHCTHTyLMOHANN3alld TNpaBoBOro MpPOCTPaHCTBa; €  Apyroii
CTOPOHbI — C TIEPeOMOM YyBCTBA ©O€3bICXOAHOCTH H  OTCTPAHEHHOCTH
HAceJIeHHsT OT TPaKIAHCKOH aKTUBHOCTH B OTHOLIEHHM K NPaBOBOI aHOMHMHU B
obuiectBe. Bo-BTOPBIX, paCCMOTPEHHE 3TOTO npbuecca TpebyeT 3aHOBO pelath
npofiieMy, CBS3aHHY! € NPEOJONCHUEM TNPaBOBOIO HCK/OYEHMS, Kak
CJIeICTBUS CUHIPOMA JBOMHBIX CTAHAAPTOB, YHACNENOBAHHBIX OT COBETCKOTO
npourioro. B-TpeThux, Heo6xoauMO cOmDKEHHE NPUBATHOH M MyOnuuHO
cepsl, cdepbl OGMECTBEHHON aKTHBHOCTH B TOM, 4YTOObI [POMCXOAMIO
3amelleHue o0pa3sa uHAUBKMAYyansHOH cBoOOABI, paccMaTpuBaeMoill  Kak

JAexaieil  MCKIOYHTENbHO B HENpPABOBOM  MPOCTPAHCTBE, B NONB3Y
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ANLTEPHATHBB, onpenenﬂemoﬁ BO3MOXHOCTAMH CaMOpeani3aluun HHAUBUAA B
KOHTCKCTC BKIIOYEHNA TpaBa B XXKU3HCHHDLIC CTPATETHIL.

B 3akmouyennn aucceprald  NOABOJATCA MTOMHM  NMPOBEACHHOIrO
aHallu3a, q)OpMyJ'lllpleTCﬂ OCHOBHBLI€ BbLIBOJABLI U HAMEYAKOTCA MNEPCNCKTHBbI
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