Ha npasax pyxonucu
— YK 342.822.1

:

e
o

COKAP MOXAMME/] IOCE®

TNMOJIMTHKO-TTPABOBASA CIIELIMPHKA TTOJIOXKEHWA JXEHIIMH
B COBPEMEHHOM APAECKOM MHPE

Cnennansuocrs 23.00.04.1 Tonutryeckue npobneMel MeXIYHAPOIHEIX
OTHOIWIEHHUH 1 r100abHOrO Pa3sBUTHA
(monMTHYECKHE HAYKH)

ABTOPE®EPAT
Jucceprauny Ha COMCKaHye YUeHOH cTeneHu
KaHAMJATa TONUTHYECKHX HayK

[ L] ﬁ'\’\
//‘/P/ 2 n i G Lol

Canxr-Tletep6ypr
2008



Pa6ora spinoniena Ha kadenpe OAUTONOTHA
FOCYJAPCTBEHHOI'O OEPA3OBATEJILHOI'O YUPEXIEHWSA
BBICHIETO ITPO®ECCHUOHAJIBHOIO OEPA3OBAHMA
«Poccuitckui rocy apcTBeHHBIH eNarorHYeCKHit yHHBEPCHTET UMEHH
A W.I'epuenay

Haywaptil pyKoBOAMTENS: JOKTOP COLMOMNOTHYECKUX HayK, ipodeccop
T'PUBAHOBA T'anuna HicaakoBHa

OdnnranbAbie OMMOREHTH: Zoxtop unocodekux Hayk, mpodeccop
BACWILEBA Haranss AnexceeBna

KAHAMIAT NOTHTHYECKHX HAYK
KOPOJIEBA Tatssna AsexceeBHa

Bexymas opranasanns: CaunxTt-Ilerepfyprexuii rocyaaperBenHbii
NOJIHTEXHAYECKAH YHRBEPCHTET

3anmra COCTONTCH « /j 7/7{ 2008 roma B ’/ é};ac. (44 MHH.

Ha 3acejaHMM AMccepTanMonHoro copera [ 212.199.14 no samure anccepranmii
Ha COMCKaHMe YYEHOH cTeneHy JOKTopa NOJMTHYECKUX Hayk npH Poccuiickom ro-
CylnapcTBEHHOM NefarorudeckoM yHusepcHtere MM. AM.I'epuena mo agppecy:
191186, Cankt-IletepGypr, Hab. p.Moiixy, 48, kopn. 20, aya. 307.

C nuccepTanyel MOXHO 03HAKOMUTHCA B dyHnaMentansHoi Oubnorexe Poccuii-
CKOTO TOCYIapCTBEHHOrO HeparoTuyecKkoro yuueepeutera uM. A epuena

ApTopedepar pazocrnan « /»/ %/ 2008 rona

YueHbIl CEKpeTaphb AUCCEPTALMOHHOTO C )
KaHANIAT IOPUAUYIECKIX HaYK, JIOUSHT Z/ ' AGaxarosa B. A.



I. OBIUAS XAPAKTEPUCTHKA PABOThBI

AKTYaJdbHOCTh TEMBbI,

[TpaBa uyenoBexa, WX reHes3dc, COUMATbHBIC KOPHH, Ha3zHAueHHE — OHHA M3
BEYHBIX NPOONEM UCTOPHUECKOrO, COLHAILHO-KYJILTYPHOTO Pa3BUTHS YeloBeve-
CTBa, npouieamas 4yepe3 ThICAYE/IeTHs H HEH3IMCHHO HaxXoOoWBIUIAACAd B LEHTpe
BHUMaHHs! [1OJIMTHYECKOH, NpaBoBO#, 3THUECKOH, peNMrHosHoil, ¢unocodckoi
Meicau. B pasnuuHeie anoxy npobiema rpas 4€10BEKa, HEH3MEHHO OCTaBaACh Mo~
JHTHKO-TPaBOBOI#A, npHobpeTana mubo penuruosHoe, nudo sTHYeCKoE, 11b0 dHio-
cockoe 3ByyaHHe B 3aBHCHMOCTH OT PacCTaHOBKHM COLHATIbHBIX CHJI, KYJIBTYPbl H
Tpamnumii. [IpaBa uenoBexa NMpH3BaHLl 0Ka3aTh BO3NEHCTBHE HAa KOHCOIMOALMIO
of1ecTBa, MPEOROeHHE MOJUTHYECKOTO NPOTHBOCTOAHMS, NOCKOABKY 1O CBOEi
TpUpoJe OHM KOHCEHCYallbHbl M OCHOBaHBI HAa MpHHUMIE — «Mof cBoDoAa He
IOJKHA HAHOCUTL yiuep6a ceoGoae apyruxy». M3 aToro BhiTeKaeT H UX HPABCTBEH-
Hasg MpHpOJa, OCHOBAHHAA Ha KaTeropHsax aobpa u Bceobuiero 6nara. 3to ewé 6o-
Jiee NOBBIAET LIEHHOCTD NPaB YesloBeKa, MOCKObKY OHU NOMXKHB! COneliCTBORATD
HPaBCTBEHHOMY COBEpPIIEHCTBOBAHMIO 0OIMECTBA, (OPMHUPOBaHHIO COMHUAAPHOCTH,
6e3 KOTOPBIX HEBO3MOXKHbBI PEalbHO OLLYTHMbIE peoOpa3oBaHus U pedOpMBI.

B HacTosee BpeMa nepeyeHb U conepmaﬂue.camux Np4aB W CBO0O/1 YeNOBeKa
3axperniess Bo BeeoOmeH aexnapauiy npas YeNnoBeKa, KOTOPYIO Ha3bIBAKOT COBE-
CTBIO MHp3, HPABCTBECHHBIM JTAIlOHOM YeJIOBEeYeCTBa. B 3TOM HCTOpHYECKOM J0-
KyMeHTe, Kak ¥ B YcraBe OOH, nonreepkaeHa HCTHHA: BCE JIFOAM POXAAIOTCA
cBOOOIHBIMU H DABHEIMK B CBOEM YENOBEYECKOM NOCTOMHCTBE M OCHOBHBIX, €CTE~
CTBEHHBIX Npasax. Bo BceoOuneii neknapauny yTBepKAaeTcs Npaso KAXAOro Ha
KH3Hb 6e3 HYXIBl H CTPaxa Ha HYHYIO HENPUKOCHOBEHHOCTD, CBOGOAY CnoBa H
ybe:xneHui, NpaBo Ha CHpaBelyiHBLIA H BCEOOWIMI MHp, HE3aBHCHMO OT pachl,
LIBETA KOXKH, M0Ja, A3BIKOBBIX, PENUTHO3HBIX, MOJHTHYSCKHX HIH MHBIX YOexae-
H{H, HAOMOHANBHOTO M/ COLHMANBHOrO MPOUCKOKACHHA, MMYIECTBEHHOTO HIH
HHOTO NONOKEHHS.

Ha ocnose BeeoGuieit aexnapaunn Obin paspaboTan He OHH JECATOK MEXKITY-

HapOIHBIX NAaKTOB, KOHBEHLHH, TMPOTOKOJOB, MMCIOHIHX OPHIANYECKYHO CUIY.



B HMX HacTOMYMBO NPOBOAHUTCS MBIC/IL O TOM, YTO AEMOKPATUS H TOSEPAHTHOCTD,
T.€. TEPIHMOCTD K YY)KHM MHECHUAM, BEPOBaHUSIM, NOBEACHHIO, NIPaBa B CBOGOAbI
Yef0BeKa, MUP W NPOrpece MMELOT CTATYC 0OMIENPH3HAHHBIX YHHBEPCABHBIX LIEH-
HocTeid.

MycynbMaHe ne NpuHAAM U He NpuHumalot Beeobwyw Hexnapaiio npas
yenoBeka, npopo3rnameHHyio OOH B 1948 r., Tak xak ans HUX OHA He «BCeoD-
111as1%», HO JIMilb «3anafHas». B ucnaMe My)KunHa ¥ KEHILMHA HE UMEIOT OLMHAKO-
BBIX MIPaB, PABHO KaK BEPYIOLIME U HEBEPYIOLIKE, YTO OKa3pBaeT HenocpeACTBeH-
HOE BJIMAHHE HA TONOXKEHHE KCHUIMH B MYCYJIbMAHCKUX CTPAaHax, U BhI3bIBAET
CEPBE3HYI0 KPUTHKY €O CTOPOHBI MEXAYHApoAHOro coobiectsa. OnHako NpusHa-
Bad OTJIMYME B PEANHM3ALMM TIPaB KEHUIMH B UCTAMCKOM MUpE OT CHTYaUUH B 3a-
najHLIX CTpaHax, NpeAcTaBnfercd, 4To madHaa mpobiema Tpebyer Gojee Tiua-
TeNBHOTO H OOBEKTHBHOTO HCCIEAOBAHUS CO CTOPOHBI CHELHANUCTOB,

Crenens pa3paGoTAHHOCTH TEMbI HCCIEA0BAHMS.

HcTopukaMu HanmiucaHo HeManNo TPYLOB, NOCBAIIEHHbIX H3YYEHHIO Pa3HUHbIX
CTOPOH MPOUCXOKAEHHS, HCTOPHHECKOI IBOIIOLMK U COBPEMEHHOMN posM HcaMa.
Cpean nux MoxHO BhizienuTh pabotsl B. B. Baptonsaa «Pabotsl Mo HCTOPHH HC-
nama u Apabexoro Xanugaray, 3. U, Jleeuna «3apyGexubiit BoCTOK: penuruos-
HbIE TPaaMuUyH 1 coBpeMerHocTby, . 1. [Terpywerckoro «Henam B Upane B VII-
XV Bekaxy 1 apyrux. Onsakoe GOnbLIMHCTRBO ABTOPOB Takux paboT paccMarpusa-
M MYCY/bMAHCKOE MPaBOo HE Kak topHanueckuil GeHOMEH, HE Kak npaBo, co BCceMu
NpHCYNIMMH €My 4YepTaMu, & B Ka4€CTBC HEOTBEMJIEMOro 3JieMeéHTa MYCYJIbMAH-
CKoit penuruu. B KOHEUHOM MTOT€ MYCYABMAHCKOE NIPaBO OTOXAECTRAAIOCE C Lia-
pUaToM MM Aaxe CBOAUAOCH TOJBKO K mpeanucaniM Kopana, Ha HEro pacnpo-
CTpaHANAaCh XapaKTEPHUCTHKA, KOTOpad 1aeTcA UCIamy B LEJIOM, a ero 0CODeHHOCTH
Kax IOpMOM4eCKOro perynaropa ocraBanuch B TeHd. KoHeuHo, Takoit noaxon He
I103BONSI B [IONHOH Mepe PackphiTh CRelH(pUKY MYCYNTbMAHCKOro TIpaBa Kak 1opH-
AUYECKOro aBneHus. K Tomy >1<e; TIPaKTHKA [IPABOBOTO PA3BUTUA HCIAMCKUX CTpaH
CBUAETENLCTBYET, YTO IOPUIMYECKHE NpaBUNa MOBEACHUS B JaHHOH cHcTeMe 3a-

HUMAIOT OTHOCHTENLHO CaMOCTOATENBHOE MecTo. bonee TOrQ, ¢ TCUCHHEM BCKOB



obocobrneHye IOPHMIMHECKHMX HOPM OT NPOYHX, BHEMPABOBBIX, WCHAMCKUX
perynaTopos craHoBuiiock Bee Gonee oruetnnBeiM. OCODEHHOCTH MYCY/IBMAHCKOrO
NpaBa kak IOPHOHYECKOro ABJIEHW#A, PackpeiThie ¢ mo3uLuil ofluel TeopuH Mpasa
uccaenoranuck B ceoux Tpynax A. C. boromoGoseiM «IIpecevenne u HakaszaHie B
MYCYJBbMaHCKOM Ipase», a TAKKE B ero HCTOPHKO-(PHITONOrHYECKHX HCCIEA0BaHHAX,
A. JI. MorunesckuM «IlpaBoco3Hanne u penurua», M. C. Xalinaposoii « OcHoBHbIe
HanpaBAeHHsd M HWKOJbl MyCyNbMaHckoro npasa». OOHAko M B HMX 3a4acTylO He
NpOBOAWTCH Pa3fiMuve MEXIY HCNaMCKOH MpaBOBOH uaconorveil (ydeHWAMH W
TEOPUAMH MYCYIbMaHCKHX FOPHCTOB) ¥ CAMUM MYCYJbMAHCKUM TIPABOM - CHCTEMOH
IEHCTBYIOWIMX  IOPHIMYECKMX  HOpM, MOIIEPKMBAEMBIX  rOCyIapCTBOM H
BBIPKAKOLIUX HHTEPECH rOCTIOACTBYIOMIHX COUHANBHO - NOJHTHYECKHX CHIL

Cpoli BKIAZ B KOMIUIEKCHBIE HCCIACAOBAHMA TEOPHHM M MPAKTHKH
MYCYNBMAHCKOFO TpaBa BHECIM TaKue 3apyOexHbie uccneaosatenu, kak H.
Toneaudep «BeeaeHHe B HCnaMcKyto Teonoruo u npason, C. Toireiin «U3yuenne
MCNAMCKON MCTOPMH H MHCTHTYTOB». ABTOpH 3THX paboT 3aTparvBaloT BOMPOCH!
UCTOPHU Y TEOPHH MYyCYNbMAaHCKOTO MpaBa, B TO KE BPEMs aHANW3 IOPHANYECKUX
ocobeHHOCTEH MYCYsIbMAHCKOTO NpaBa, HA Haid B3ITIAA, NPHBOAAT HENOCTATOYHO
nosaHo. boabwoe yucno pa60T no MYCy/l1bMaHCKOMY MNpaBy M30a€TCA B MCIAMCKHX
ctpanax. OnHako cneuMduka 3TMX TPYNOB 3aKi04aeTCd B TOM, YTO WX aBTOPI
HEOCTATOYHO KPHTHYHO M3NAraT  TPAIULMOHHBIE  MYCYJIbMaHCKO-NPABOBbIE
KOHLENLMH M BBITEKAIOWHE W3 HUX MOMHTHUecKHe peanun. OcoleHHO fpko 3TO
CKa3bIBAETCS B BOTIPOCE O MOJOXKEHHH KEHIIMH B HCTAMCKOM MHpE.

3HauuTenbHBIHA HHTEpeC U8 aHanmmza  IMMOJMTHUKO-NPABOBBIX  aCNEKTOB
HONIOKEHUs  JKEHIIMH B cTpaHax  ApaOckoro  Boctoka mpenctaBsnsror
HCHOJIb30BaHHbIE NPH HAMHMCAHUW AAHHOTO JHCCEPTALMOHHOIO HCCICAOBAHWSA TPYAb]
H3BECTHRIX 3anagHoeBponeiickinx yuenslx I'ompeHa M., Jdasuma P., Macey A,
Tagpuc Mspuuy, lapas P.; coBeTckHX M poccHicKux yueHslX AHapeesa A.P.,
Hesaxonoa WM., Kapramknna B.A., PaxmanoBa A.P.,, Canponosoit M.A,

Crokusiinena JILP., Xynosa P., Ilymora C.A.; apabckux wuccnaegoBateneit



MycylpMaHckoro npapa Anb Mytnak Aiina, Tacan Xamin, Moxammen Mynnd.
Mycrada ane cubau, Xyceiin Awpad Axmen, Hlaxun Snp-bas.

HecMoTps Ha 3dauuTenbHoe 4HCHO paboT, MOCBALUEHHBIX MYCY/IEMaHCKOMY
NIPaBy ¥ €ro BAMAHMUIO HA JXU3Hb apalCKUX JKEHIIMH, NPEACTABAALTCA, YTO B ITOM
BOMPOCE €1UE MHOTHE MOMEHTB! OCTAlOTCA BHE 110/ 3pEHMA MccreAoBaTesei, cam
TIpOLecC peann3auuy Nnpas >KeHLIUH-MYCYJIbMaHOK He pacCMaTpHBaeTCs B AOKHOM
IMHAMKKe, TpeliaracMiie pekoMeHJaluy He B NONHOM — Mepe YUMTHIBaKT
KYNBETYPHYIO crieliUKy cTpaH JaHHOIO perHoHa.

Lean JAHCCEPTAIHOHHO0 HCCACAOBARHUA — BLIBJICHHC H aHaIM3 NOJHTHKO-

npasoBuix $aKTOpos, ONPeACAMIOIMX NONOKEHUE SKeHUMH B cIpaHax apabckoro
MHpa.
B paMkax nocrasieHHOM LeM PELIAOTCA CEAYIOWME 3aAaMH!
¢ PackpbiTa CyLIHOCTD NOHATHA TIPAB YENOBEKa;
¢ Ha ocHoBe HcciefoBaHHA OCOOEHHOCTEH CHCTEMBI MyCyNbMAHCKOro npasa
BBUABNEHA CrieurKa HCIAaMCKOIl KOHLEALMY TIpaB YET0BEKa;
* Jla# cpapHMTENbHBIN aHanM3 CMTYyaUMH C NPaBaMM YEJIOBEKa B PadIHuHBIX
CTPaHax MyCyJBMaHCKOrO MHp3;
¢ JlokasaHbl OCHOBHbIE MNpOOJEMBI, ¢ KOTOPBIMM CTANKMBAIOTCS apaldckue
MEHIIMHBI B NOJIMTIKO-NPaBoBO#i NpaKTHKe 0O11eCTBEHHON KU3HY;
o [lpemnoxeHsl MyTH TIapMOHM3aLMM pPasNHYHBIX acMNEeKTOB COLUMANBHO-
NOJIHTHYECKOrO TTOJIOXKEHNS KEHILHH B CTpaHax Apabckoro Boctoka ¢ yuetom
MEXKAYHAPOAHOH NPAKTHKH.

O0LeKTOM HCCJIE0BAHHS BLICTYNAIOT OTHOLUEHMA, CKIANBIBAIOLIMECS B

npotiecce ﬂOJ’IHTl/IKO-HpaBOBOﬁ peanusaluy npas 4yenoBeEKa Y, B YaCTHOCTH, MNpaB

MEHIWMH B apabckux cIpanax.

IlpeameToM AMCCEPTAIHOHHOIO HCC/IEAOBAHHS ABAIETCA CTENEHL U

XapakTep BIUAHUSA HCNaMCKOH  KOHLIENMLHH nipaB 4e€a0BEKa, a Taxxe
HAUMOHA/IBHOT'O 3aKOHOAATENBCTBA MYCYJIbMAHCKMX CTpaH MO BOMpOCaM Mpas
YE€JOBEKa Ha peanbHOEC COUMAILHO-MOIUTUYECKOE MNOJIOKEHHE IXKEHUWMH B

apalckoM mupe.



'nmorte32a HecieA0BAHHSA COCTOMT B CleQYIOLIEM:

HecmoTps Ha cyuiecTBeHHbIE Pa3iviKs B MOHHMaHHH NPaB KEHILNH B My-
CYNbMAHCKOM H 3arajHOM MpaBe, MOCTENEHHO NPOHCXOINT Npouece TpaHchop-
MalHH PeaTbHOTO COLHANbHO-MOMHTHYECKOTO MONOKEHHS apabCKHX JKEHLIMH B
COOTBETCTBHH C JOMHWHHUPYIOUIMMH B MC)K)IyHapOllHOﬁ MPAKTHKE NMPHHUKXNAMH H
HOIXOAAMH.

Hayuynas HOBH3NA HCCIIEAOBAHNA 3aKII04AETCA B TOM, 4TO B HEM JaH KOM-
TneKcHbli aHanu3 UCHAMCKOH KOHUSMUMY NPaB 4EeNOBEKA W ee peanu3auvu B No-
JTUTHYECKOH NMpPaKTHke apabCKuX CTpaH.

TTpu arom:

¢ Onpegenela cTeneHb U XapaKTep BIHAHHA McnaMa Ha opMHpOBaHHE KOH-

LETILHH PaB YeNoBeKa B MYCYIbMAHCKOM MHpE;

s BhiABIeHB! IPOTHBOPEUHS MEXITY MCIAMCKHM IMOHHMAaHHEM MNPaB YenloBeKa

H MEXAYHapOJHO NpU3HaHHBIMU HOpMaMK B 3Tol cdepe;

e [lposeneH CpaBHHTEJBLHBIN aHaNU3 COLMANBHO-MOANTHYECKHX O0CODEHHO-

CTEH NONOKEHHA KEHIMH B Pa3nH4HbIX apaOCckHX cTpaHax;

¢ BoiABIEHBI NPUYHHEL, NPENATCTBYIOLME NOJHTHYECKOMY y4acTHio apab-

CKHX JKEHILHH;

e OnpejeneHsl OCHOBHBIE HANpaB/IEHH COBEPIICHCTBOBAHWA MOJHTHKO-

[PaBOBOTO CTaTyca *KEHUIHH B apabCKUX CTpaHax

MeropooTHIecKOH OCHOBOI AHCCEDTANHH CTanH MPHHLMMLL X OCHOBO-

rnojlaraoiliie NoJxXobl TaKHX o-rpacneﬁ 3HAaHWH, KaK MOJHTONOrHA, TEOPHS U He-
TOPHsI FOCYRApCTBa M 1paBa, dunocodus. ABTOPOM MIMPOKO HCHONBL3YEeTCH CpaB-
HHTEJLHBIH, CHCTEMHBIH H CTPYKTYPHO-GYHKLIMOHANbHbIH aHaH3.

OnnnM 3 BEAYUMX METOJOB MCCIENOBAHHA BBICTYNAET CPABHHTEIbHBI
aHaJIM3 MOJUTUKO-MPABOBOTO CTATYCA XKEHIUHH B Pa3H4HbIX cTpatax Apabckoro
BocToka, maromuil BO3MOXKHOCTb NMPOACHHTL XAPAKTEDP BIUAHHA MOMUTHUECKHX,
COLHANBHO-3KOHOMUYECKHX M KYIBTYPHBIX (GaKTOPOB Ha 3BOIIOUMIO Ga30BBIX ac-

HCKTOB XXU3HA apaGCKnx KCHIMH, UX TOJIUTUYECKOIo Yy4aCTus.



HOJIODICCHHH, BLIHOCHMbLIC HA 3AINTY:

1. B ocHOBe Bcex NpaBOBLIX CHCTEM MHpa JIEXKHT ryMaHUCTHUYECKOE Hauano.
Bumecte ¢ TeM, pazutue oOlEeCTBEHHbIX OTHOWEHUH B EBpone u B MyCyabMmaH-
CKOM MHpe 110 pa3nuiHbIMH myTaMH. Ecin B esponefickux CTpaHax B LIEHTPE
BHUMAHHE HAXOIUJI0CH cbopmupoaanue CUCTEMBIL MNPAB YESJAOBEKA, TO B MYCYJIEMAH-
CKHMX CTpaHaX OCHOBHO# akKLEHT Jenacs Ha 00493aHHOCTAX.

2. Mycy/1bMaHCKoe npago €O BPEMEHM CBOErO BO3HMKHOBEHHA HAxXOQUTCA B
fIOCTOSSHHOM Pa3BHUTHH W MOAepHu3Hpyetca. H3menenus, xoTopele B HacTosllee
BpeMs IpETepreBasT MyCY/NbMaHCKOE NpaBo, ABAAIOTCA 00BEKTMBHOH peansto-
CThIO, MOMUTAYECKMM OTBETOM Ha riodanu3auuio oOuecTBeHHOMH %u3Hd. OaHaKo
CIMUIKOM ObICTpOE U3MEHEHHe TOH HacTH NpaBOBOi CUCTEMBI, KOTOpas HE CBA3aHa
€ PEIHrHO3HBIMH HOPMAMH H 334aCTyl0 NPOTHBOPEYHT UM, BbI3LIBAET OTTOpPIKEHHE
B MycynbMaHcKoM obectse. 310 OTTOp)keHHe yCyrybnsercs cIpeMneHseM paja
CTpaH MPOBOAUTH NMOANTHKY HACAKNEHHS 3aMagHbIX LIEHHOCTell B KauecTBe yHU-
BEPCAIBHBIX MUK BCETO MUpa.

3. IlpeononeHne CYLIECTBYIOUIETO B HACTOSIIEE BpeMA KOHGAUKTA MExIy
pa3snMYHBIMH NONUTUKO-NPABOBEIMM CHCTEMaMHU BO3MOXXHO JIMIIb HA OCHOBE ToJle-
PaHTHOTO OTHOLIEHHS, KAaK K PA3NUYHBIM PENUIHAM, TaK U K yxe chopMHpOBaB-
IMMCA NONUTUKO-NPABOBBIM cucTeMaM. COOTBETCTBEHHO, MeXIyHapOAHbE OT-
HOLIEHUA AOMKHBL GA3UPOBATLCS HA YBAKEHUW HE TONBKO OTAEMBHO MUYHOCTH,
HO K KYNBTYp Pa3IHUHBIX HAPOJOB.

4. Peanu3auus npas xeHIHH, TpU3HaHHBIX BO Bceobwiel aexnapauuy npas
ueoBeka 1948 r. ¥ npeTeHAYIOUIMX Ha YHHUBEPCANBHOCTb, B MYCYJBMaHCKHX
CTpaHax MPOMCXOAHUT C pasiHuHO CTeneHsto SPGHEKTHBHOCTH. B OTHOIIEHHH NIpH-
3HAHUA TOMUTHUYECKUX TPaB XEHUIUH MYCYJIbMAHCKME CTPaHbl AENATCS HA JBe
rpynims! ~ CTpaHsl, kotopbie Npuznatot ux (TyHuc, Mapokko, Amkup, Eruner, Jlu-
Ban, Mopaauuio, Cupito, Mpakx u Hemen), 4 CTpaHb, KOTOpEIE HX HE MPHIHAIOT
(Caynosckaa Apaeus, Kyeeiit, Upat). Onnako, HECMOTpPA Ha NpHU3HAHHE MOJMTH-

YECKHUX IpaB XCHLIHUH, peanbHOC UX y4YacTue B MIONIUTHYECKOM XU3HU B apa6c1<ux



CTpaHaX BEChMa HH3KOe, HE OKA3BIBAIOLIee BIHAHNA HA (YHKUHOHUPOBAHHE roCy-
JapcTsa.

5. OGpeM npas >KeHILHMH, 3aKperlicHHbIN B 3aKOHOAATEILCTBAX MYCYJIbMaH-~
CKHX CTpaH, pasnuueH. OAHAKO MOXHO KOHCTATHPOBATb OOUIYIO TEHAEHLMIO Ha
cOmmKee 3aKOHOAaTe/IbCTBa MYCYJIBMaHCKHX CTpaH € caponeﬁcxHMu (H MEeKay-
HapoIHbIMK) CTaHAAPTaMH B OTHOLIEHHMH NpPaB KeHIUHH. B 1o e Bpemd, BO MHO-
rux apalckux cTpaHax coGoMel, MPEAOCTABNEHHEIE JKEHIINHAM, HAa NPaKTHKE 3a-
YacTyl0 HTHOPHPYIOTCA CAMHMH KEHIMHAMH, TOCKONIBKY B 3THX CTpaHax OYeHb
CHITBHO JI€HiCTBHE PEIUTHO3HBIX OOBIYAEB.

6. PacTyuiee BIHSHHE HA IONHTHKO-TIPABOBOE NMONOXKEHHE KEHILHKH B CTpaHax
apabCKOTO MHpa HAYWHAIOT OKA3bIBATh MEWKIYHAPOIHBHIE HEMPABHTEIbCTBEHHEBIC
OpraHv3aliMi, Mpexie Beero, CO3RaHHble CAMHMH MYCYJBMaHCKHMH JXEHIMHAMH
H CTaBAWMMH CBOEHi Lenplo MOOUITH3ALMIO KeHIIHH Ha bopb0y 3a 0CBODOXAEHHE
oT Beex GOopM HepasencTBa U IMCKPHMUHAUMH.

7. IMonHoueHHas peany3auMs NpaB SKEHUIMH B MyCYTbMaHCKHX CTPaHax BO3-
MOXH2 JIHIWb OpH Hannuuu IhQEeKTUBHOTO MEXaHH3Ma MekIyHapOdHO-TPABOBOH
3aMThL B CBA3M C 3THM NpeacTaBiserca uencecooOpasHbIM YYpekKICHHE MEXK-
TIpaBHTENLCTBEHHOH OpraHu3aumy, kotopas obnagana Oel MOAHOMOYMAMH KOH-
TponA 3a cobnrofeHHeM npaB XEHUHH B MYCYJILMAHCKHX cTpaHax. [ naBHoil ee 3a-
naued 6bUI0 G5l BBICTYMaTh B KayecTse caﬂzy}omefo 3BCHA MEXIY NPaBUTENbCT-
BaMH MYCYJIbMAHCKUX CTPaH H 3aPOKAAOLWIAMCA B 3THX CTpaHax ABHIKEHHEM 3a
npasa apabCcKHX JKEHIUH (B TOM YHMCHE W KEHCKHMH HETpaBHTENbCTREHHBIMH Op-

raHu3alHAMH).

Teopernueckan 3HAYHMOCTD PAaGOTHI BEIPAXKAESTCA B TOM, YTO CPaBHHUTESL-
HOe HCCIIe0BaHHE MEXKIYHAPOIHOTO TpaBa M MYCYJbMAHCKOM HOKTPHHEI B 06-
JACTH TIPAB YEJIOBEKA C aCMEKTOM Ha IPaBa KEHIIHH — ABIAETCA HANpaBAEHHEM,
KOTOpOE ellie He HalIo ACIDKHOTO HayuHoro ocseuueHus. B xoge pabothl noa-
BEPrIHCh TEOPETHUECKOMY OCMBICNERHIO TPo0aeMbl B 001acTH NPaBOOTHOLICHHA,
BO3HHKAIOLIHE HA OCHOBE JIMYHBIX H TPDKIAHCKHX NPaB KEHIUMH B MYCYMbMaH-

CKHX CTpaHax. HHHO TEOPECTHYECKOE O00OCHOBAHHE 3BONIIOLMH TOJHTHKO-



TIPABOBOTO CTaTyca apabcKuX KeHIMH. OueHeH NOTEHUMAN MeXIyHAPOAHbIX He-
NIpaBUTENBCTBEHHBIX OpraHH3auuii B Aefe paclIMpeHHs NPaB MYCY/IbMAaHCKHX
KEHIIHH H JCKBATHOH peaNM3alyy UX B IPaKTHKE 00LIECTBEHHO-NOINTHYECKOH

XKWU3HH.

Hgamnqecxan 3HaAYYHMOCTh paGOTbl COCTOMT B TOM, YTO €€ pC3Y/abTaTbl

MOrYT ObiTh MCMONB3OBAHBI YUSHBIMU W MPAKTUKAMY, CRELMANH3UPYIOUMHUCA B
o0sacTH 3aluMTHl NPaB yeNoBeka, a Takxke B yueOHOM mpouecce nmpu paspaboTke
KYPCOB N0 3apy0eHOMY PEFMOHOBEACHUIO, CEUKYPCOB, MOCBAMEHHBIX MOIHTH-
4eCKHUM NpoLieccaM B apabekom MHUpe.

JluccepTallMOHHOE HCCREZOBAHNE MO3BOAACT 3ANMKMTL OCHOBY [UIA NPHHA-
TUA pelleHni, CBA3aHHLIX ¢ onpeaeneHueM oTHowenus Pocoun x npoGneime npag
4EJ0BEeKa B MyCYJIbMaHCKOM MHPE.

Anpobauusi pe3yjiLTaTOR HCCACNOBAHHKS. OcCHOBHbBIE NOJIOKEHUS AUC~

ceprauuu npowny anpobauuio B xofe [epuenoBekux utenunit 2008 rona u Ha-

UM CBoe oTpaxkeHue B 3 nybaukauusx, obummM odseMom B 2, 9 n.a.

Crpykrypa paGorsl. PaGoTa cOCTOMT M3 BBEAEHHS, IByX raas, obbenu-
HAOLLMX ceMb Naparpados, 3aKnoueHus U Gubauorpaduyeckoro cucka UCNob-
30BaHHBIX HCTOUHUKOB (111 HaumeHoBaHuil), oOUM 0ObeMoM 159 cTpaHul.

1. COAEPAKAHHUE PAGOThI

Bo BBeaeHMH J0Ka3blBAeTCS aKTyanbHOCTH TEMbl MCCNIEAOBaHUA, QOpMYNH-
pylOTCs Leny ¢ 3afady, ONpeeNAlOTcs METOMbl HCCIEN0BAHUA, QHKCUPYIOTCA
npobnemsl, Tpebyloluue aHanu3a, MOTUBUPYETCSA HayyHas HOBM3HA HCCNENOBAHHUA
M TipaKTHUecKas 3HaUHMOCTb, IPUBOIATCS MONOXEHHS, BBIHOCHMBIE H2 32LLUTY.

Ilepsas raasa «IIpasa wenosexa B ncaaMe: GOpMHEPOBAHHE, NOHATHE H
CYIIHOCTBY» MOCBsllEHa NpobaeMaM CTAHOBMCHUS ¥ PasBUTHA MCIAMCKOH KOH-
LeMNuUY PaB YeNoBeKa Kak cOCTaBHOH 4acTH MyCy/IbMaHCKOTO Ipasa.

B § 1 «Ocobennocrn GpopMupoBaEns CHCTEMBI MYCYJILMaHCKOr0 NpaBay
JAeTCs UCTOPHYUECKUH 0030p CO3aHMU CHCTEMBI MyCYbMAHCKOrO NpaBa, OTMeYa-
€TCs, YTO B OCHOBE BCEX FPABOBbIX CHCTEM MHPA JEXUT 'yMaHHCTHYECKOE Hauano.

OpaHaxo, HECMOTPA Ha TO, YTO I1PABOBbLIC CUCTEMbI CIOXKHIUCE B PE3YNbTATE Heob-
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XOIMMOCTH PeryiupoBaHHs OMpElIeNIeHHbIX OOLECTBEHHBIX OTHOWEHHH, KOHLET-
1iMs NIpaB YenoBeka chopMHpoBaach OTHOCHTENBHO HedaBHO. PassuTie OTHOWe-
Huii 8 EBpone 1 B MyCybMaHCKOM MHpe LU0 Pa3IMYHbIMK NYTSMH — B €BPONEii-
CKHX CTpaHax uepe3 QOpMHPOBAHHE CHCTEMB! MPAB HENOBEKA, B MYCYJILMAHCKHX
CTpaHax B UEHTpE 0OIIEeCTBEHHBIX OTHOWEHHUIT CTORN 00s3aHHOCTH.

B ucTOpHH pa3sBHTHA MYyCYJBMaHCKOTO MpaBa MOKHO BBIUICIHTH HECKOJBKO
nepronos: VI-VII B — Bo3nHKHOBEHHE 1 (JOPMUPOBAHHE LIApHATA KaK NEPBUYHOMN
OCHOBBI MycynbMaHckoro npaea; VIII-X BB, — Bo3pacTanke ponu JAOKTPHHBI UC-
namckux npasosenoe; X-XIH BB. — paspenenne wapHara Ha pasHeie setsu; XIII-
XIX BB. — cTaHOBNEHHE CHCTEMBI MycybMaHcKoro npaea; XIX 8. — vayano XX B.
— (opMHPOBAHHE 33KOHOIATENLCTBA B MYCYIBMaHCKHX CTPaHaX KaK pe3yibTar 3a-
MUMCTBOBaHUsA €BpOMeliCKOro npasa; HacTosiulee BpeMA — GOPMHPOBAHUE COBpE-
MEHHBIX OTpacieill HalHOHAJKLHOIO paBa B MyCYyJbMAaHCKHX cTpaHax. B cospe-
MEHHOM MYCYJIEBMaHCKOM IIPaBe MOXHO BBIAENHTH YETHIPE KATEropHH HCTOYHHKOB
MYCYJIBMAHCKOT0 npasa — penuruosnsie Hopmel (Kopas, CyHHa), 3aKk0H0aaTeNbCT-
BO ((bHpMaHbl ¥ KaHyHBI), IPaBOBad JOKTPHUHA (HIDKMA) H CyAeiicKoe TONKOBAHHE
(B TOM HHCHIE, KMAC — PELIEHHE N0 aHATOTHH).

IMpoBeneHHbI aHANM3 TMO3BOAKA ABTOPY CHENAThb BHIBOA O 3HAYUTENBHOM
BO3PACTaHHH PONK 33KOHA B MyCY/bMAHCKHUX CTPaHaX, OHHAKO HEMb3s FOBOPUTH O
CHIDKEHUH POJIH 00BIMad B PEryaHPOBAHHM OTHOIICHHH B 3THX roCyAapcTBax, 0co-
GeHHO MO BOTIPOCaM CEMEHHOTO Npara, a TAKXKE MPaBOBOrO MOJI0KEHNS KEHUIMH B
apabcxoM MHpE.

B Hacrosimee BpeMs B pe3ynbrare riobaim3auiy MpaBOBbie CHCTEMB] OKa3bl-
BAOT B3aHMHOE BIMsHKE APYT Ha Apyra. MHOTHe rocyaapcTBa ¢ MyCyibMaHCKHM
Hace/leHHeM Hauamy GBICTPO MOJEpPHM3UPOBATHES, YTO MOBAEKNIO 3a coboit 6ob-
IOy CTeneHb CXOACTBA MX MONUTHKO-TIPABOBBIX CHCTEM C €BPONEHCKMM NpPaBoM.
Onnako BHeWIHee CXOJACTBO HE YCTpaHseT BHYTPEHHMX, HPaBCTBEHHO-
PENHrHOZHBIX HCTOYHHKOB, KOTOpbIE NO-NIPEXHEMY YCTORYHMEO ONPEAENAIOT NOBe-

JIEHHE NIoei.



B § 2 «IIpaBa uenoBexa B MENAMe» PACKPHIBAETCA CYLHHOCTb KOHHEMUMH
IIpaB uesoBeKa B MyCyIbMaHCKMX cTpaHax. OTMeuaeTcd, HTO YBDKEHUE TpaB He-
noBeka, 6e3ycI0BHO, ABIAETCA OOHUM U3 QyHIAAMEHTANBHBIX MPaBOBBIX NPHHILM-
0B, HOCAWMH yHHBEpcanbHbli xapakTep. OHHAKO CofepkKaHHe JAHHOTO MPHHUM-
Na pacKphiBagTCs B Pa3HbIX MPABOBBIX CHCTEMAX IO-PasHOMY, TIOCKOJBKY €amo
NOHATHE «YBAKEHHUE NPaB YENOBEKA» HOCHT OUEHOYHBIA Xapaxtep. B pasnmunbix
CTpaHax, a TeM Oonee, B pa3nH4HbIX NPABOBBIX CEMbAX MPHU3HAIOTCA BAKHBIMH U
onpeenmoWMMH Pa3nUYHbIE UEHHOCTH, B TOM yucie, W npasa venoseka. Crour
yKa3aTb, YTO HE TOJIBLKO B MYCYJIbMAHCKHX CTpaHax MOHHMAaHHE LEHHOCTH Npasa u
npaB "eNoBeKa oTanyaeTcs ot erponefickoro. Ctpansl AQpuxy Taxoke HMEIOT CBOE
MOHUMAaHKE NPaB YeNoBeKa, NPAaBOBbIX MPHHUMNOB. Tak, Hanpumep, B AdpuxaH-
cKOMt XapTHu Npaea 4enoBeKa B HAPOJOB, YKa3biBaeTes, 4To AdpHKaHCKas KOMHC-
CHA 110 NIPaBaM YeJIOBEKa W HapOAOB MPHUMEHSET 00LMe NPHHUMITE NpaBa, KoTo-
pble IpU3HaHbl adPUKAHCKUMH FOCy1apCcTBamH.

B pabote npoBoautcsa CpaBHEHHE KOHLENUUH NpaB yeoBexa, NPeACTaBCH-
Ho#f Bo BceoOief nexnapauuy npas yenoBexa U MyCyIbMaHCKONW KOHUENUMK
rpaB yenoseka. B MyCynbMaHCKHX CTpaHax CBOE BUACHHE COREpKaHud MPHHLMNA
YBaKEHMA MpaB yelloBeKa: NpoBo3rallennsie 8 Menamckoi Aeknapaius npas ue-
JioBeka U Apabcekoif xapTuu paB YenoBeKa HOPMbL KIPUBA3HBD K WApHUaTy, HTOo
NpHAAET UM TPZMUHOHHBIH XapakTep. Mcnamekan KonLenuua npasa paccMaTpu-
BaeT «Ipaea YenoBeKa» He Kax NpaBa MHAMBUAYYMA, a Kax npapa obiuecTsa Be-
PYIOLIHX B LENOM.

Hameueuus, xoropsle B HACTOAIIEE BPEMA NPETEPHEBAET MYCYNbMAHCKOE
npaeo, ABnsercd oObeKTUBHOM peaNbHOCTHIO, OTBETOM Ha riobanu3anuso obmecT-
Ba. OHaKo CaHIIKOM OBICTPOE H3MEHEHME TOMH YACTH NPaBOBOH CHCTEMBI, KOTOPAA
HE CBA3AHA C PEJIMTHO3HBIMY HOPMAMU H 334acTyI0 NPOTHBOPEHUUT KM, BbI3BIBAET
OTTOPXKEHUE B MyCYnbMaHCKoM 00iecTBe. 3TO OTTOPIKEHUE TAKOKE NOJOrPeBaeTCa
JOCTATOYHO arpecCHBHOM MOMMTHKOH PijA CTPaH B BONPOCAX HACAKIECHMA 3ama-

HBIX LEHHOCTEH 1A BCero Mypa.
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B § 3 «IIpobaema mpakruyveckoii peaH3Ianyd KOHUCHKKH IPaB 4eso-
BCKa B MYCY/ILMaHCKOM MHPe» HCCAEAYETCs BONPOC SBOMOUMH KOHLENLMH NPaB
yenoBeKa B MyCyJIbMaHCKHX cTpaHax M addexTHBHOCTS ux peanuaauny. OTMeyda-
eTC4, HTO B HACTOsALICE BpeMA B psae apabekyx cTpad NPOM3OLUIH MO3HTHBHLIE 3a-
KOHOJIATebHBlE H CynebHbIe H3MeHeHHs B oOnacTH npas yenoseka. B To xe BpeMa
HA KOHKpPETHBIX TPUMEpax B AHCCepTalluy N0KA3aHO, YTO B 30HE PACIIPOCTPAHEHHA
uciaMa ypoBeHb 3alUMIIEHHOCTH 4€10BeYECKOH XKU3HH CPaBHHTEILHO Hu3oK. Oxn-
H2KO 3TO HE CBA3aHO C UCNAMOM KaK TaKOBBIM, a OTP@XKaeT o0LUMi YpPOBEHb OTCTa-
a0cTH obLlIecTB B ryMaHHTapHOH clepe, HECMOTPS HAa APEBHIOD LIMBUN3ALMIO B
STHX CTpaHax B NMPOLIIOM, @ TKXe BBICOKHE N0Ka3aTe/lH BalIOBOTO HALIHOHAIBHO-
ro NpoAyKTa Ha Ayuly HaceneHHa B pase HedrencOuBatomux rocyaapers. [Tosto-
My HeciyuaiiHa TaKkas CXOAeCTb OPM H METOJ0B HApyIEeHHA npas M cBoboa ue-
JIOBEKA B pAle HCNAMCKUX CTpaH, IAg fecrnatHas MeIMLMHCKas MOMOLb U BBICO-
Kopa3BUTad collanbHas cepa COCEACTRBYIOT CO CMEPTHOH kasHbio. XoTd B apab-
CKHX CTpaHax NpellpHHUMAETCA MOMBITKA CO3JATh MCJAMCKHIl ryMaHHTapHbIii
NOPANOK, CNEAYET OTMETUTH, YTO IOKA OH HMEET JHIIb COBPEMEHHYIO (OpMY, HO
TPAIHIMOHATIHCTCKOE COep X aHue.

B § 4 «dlepcnexTHBE Pa3BHTHN HCIAMCKOH KOHLENNHH NPAB 4eJ0BEKA)
TIPOBONMTCA CPABHUTENBHO-NPABOBOH aHAIN3 €BPONEHCKOH 1 HCNAMCKO koHuen-
UMM NPaB 4eJOBEKA W JENalOTCA HOMBITKM NpOrHosa Mx paseutua. OTmesaercs,
Y4TO TEOpMA MpaB yenoBeKa, padpaboranHas B eBponelickux cTpasax u CLIA, ne
MOXET CYUTATHCS YHUBEPCAILHOMH, NOCKOABKY Y HAapOLOB, MPHHALIEKALIMX K pa3-
JMYHBIM KYJbTYypaM, uctopuuecku copmriposancs ocoObiii nabop npas uenosexa,
[03TOMY BceoOIMMH NpaBaMH H cBOGOAAMHU HEJIOBEKAa MOXKHO CUUTAaTb HA CEro-
JHSAUTHUA JEHb TONBKO Te, B OTHOUIEHHU KOTOPBIX BCE IPABOBBIE KYALTYPbl HMEIOT
CXOHe B3rJH/ibl — YHUBEpCAIbHBIE NPABA YEI0BEKA, TAKHME KaK NPABO Ha yBaKe-
HHUE YECTH, JOCTOUHCTBA, ceMeittoil xu3nu. B To xe BpeMa HabaogaeTcs TeHAeH-
uud K ajantauiy ¥ COMMKEHHIO MYCY/NbM@HCKOro IpaBa ¢ MEXAYHapoIHbIMU
craHjapramu B 00nacTy npas YENOBEKa U pealu3alii ¥X B OJHOM U3 UCTOYHHKOB

MYCYJIbMaHCKOTI'O 11paBa — 3aKOHOAATENbHEIX aKTaxX.
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TocyaapcTsa ropasno neryde NOANUCHIBAIOT aKThl TAK HA3BIBAEMOTO «MATKOTO
npasa» - JEKNAPALHH ¥ PE30THOLNWU MEKIYHAPOAHBIX OpraHu3auui. JlaHHble aKTb!
ABAAIOTCA MONMTHYECKAMH Heo0A3aTedbHBIMH VIS MCTIONHEHHA IOKyMeHTaMu.
Konewno, noanucae nexknapauyio, rocyaapcTeo AOMKHO B CBOEH MOMHTHKE MpH-
Iep’KHUBaThCA TeX NPUHUMIIOB, KOTOPRIE MpPOBO3MIalleHsl B Hell. Ho rocynapetso
CaMO ONpeleNsAeT CONePAHHE NAHHBIX MPUHUMIOB. 3a HapylueHWe AeKiapaTHB-
HBEIX HOPM He 0/KHO OBITH MeXIyHapoJHOH oTBETCTBeHHOCTH. [Toatomy Beeod-
as Jeknapauys npas yenoseka 1948 r., ‘I'IPVIHHTaﬂ B kauecTBe Pesomouun I'ene-
panbHoit Accambien OOH myTem KOHCEHCYyca NpeACTaBHTENEH BCEX rOCY1apCTB-
unetos OOH Ha ToT nepuoxn, Gbina BOCIPHHATAa B MYCYIbMaHCKOM MpHMep Kak
AOKYMeHT, He obpasyiolMil HemocpeACTBeHHO 00s3aHHoCTel Ui rocyaapcts. Jas
dnxcaunnt ocoboro momxoza Kk mpasam uenopexka B 1981 1. mycynbMmancknmu
cTpanamy Ovi1a nipuksita Beeobwas HMenamckas aeknapauus npae qesopeka, KO-
TOpas TaKKe ABIACTCH JHIIb MOJTHTHYECKUM JOKYMEHTOM,

OnHaKo eci FOBOPUTH O JIOTOBOPAX, KOTOPHIE HAKIIAMLIBAIOT 00A3aTENLCTRA
N BJIEKYT MEXAYHapOAHO-TIPABOBYIO OTBETCTBEHHOCTB, TO NOCYAApPCTBa MOJMHKCH-
BaIOT X ¢ Gosbinoit HeoxoToii. [ToaToMy B HacTOALIGEe BpeMs TaK HEBENHKO Mpa-
BOBBIX aKTOB B 00N1aCTH MpaB 4eNoBEKa, KOTopble OblH Obl MOAMHCAHBI BCEMH ro-
CyzapcTBaMy (Haxe TakHe 3HaUMTEbHBIC IOPHAHYECKHE aKThl Kak [lakTel o mpa-
Bax yenoseka 1966 r. He HawmM BceoOLWEro NpH3HaHUsA B MHpe, 0COOEHHO B apab-
CKHX CTpaHax).

Tpeononenue KOHQIHKTA MPaBOBLIX CHCTEM, CYLHECTBYIOWIErO B HACTOsALLEe
BpEMsl, BO3MOXKHO JIHILb H3 OCHOBE TOAEPAHTHOTO OTHOLICHMS KaK K pasiH4YHbIM
penuruaM, Tak U K yxe chopMHpoBaBUINMCS NPaBOBLIM cHCTeMaM. B ocHoee Me-
KEYHAPORHBIX OTHOMIEHHH JOMKHO JIEXaTh PaBO HA YBAXKEHHE HE TOJBKO JHY-
HOCTH, HO H TIPAaBOBBIX KYJIbTYpP Pa3iH4HBIX HAPOIOB.

Bropas riaBa «IlonoxkeHnne >keHMHA B cOBPeMEHHOM apaGcKoM MHpe:
cnenu(pHKa NONATHKO-IPABOBOIO CTATYCA» BKIIOUAET aHANN3 CTaryca JIMYHO-
CTH B MYCYJIBMAHCKHX CTpaHaxX ¥ onpeneReHue nmpobnem, CBA3aHHBIX C NONHTHKO-

NPaBOBLIM CTATYCOM KEHILMH B apabCkoM Mupe.
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B § 1 «KoHCTHTYUMOHHO-TIP2BOBOIi CTATYC JIHMHOCTM B CTpaHax apad-

CKOro BOCTOK2 M NpaBa >KeHUIHH» NPOBOAMTCA UccheaoBaHne obbema Apas H

]

cBO0OJ YENOBEKa, 3aKPEIUIEHHBIX B MYCYNbMaHCKMX cTpaHax. OTMewaetcsd, 4TO
3T0T 00BbEM B Pa3NHuHBIX CTPAHAX HE OHHAKOB, OH ONpPEeAeIAETCA KaK XapakTepoM
TOAHTUYECKOrO PEXUMA, KOHCTHTYLHMOHHOH CHCTEMON roCyJapCTBEHHBIX Opra-
HOB, MOJOKEHUEM I1aBbl FOCYIAPCTBA, TAK M CTENEHbIO BIHIHUS HOPM MCraMa Ha
roCy/lapCTBEHHO-NIPABOBBIE W O0OLIECTBEHHO-NONUTHYECKHE HHCTHTYTB! U OpraHbi.
Muorue npo6neMpl KOHCTHTYLHOHHOrO CTaryca rpakfaHMHa paspellatoTcs Ha
OCHOBE YCTAHOBMBLIMXCA BEKamH TpaauuMil U HOpPM wapuara. OroBOpKU M Orpa-
HMYEHHS NpaB 4esoBeKa, coaeprkalidecs B TEKCTaX KOHCTUTYLHIl pAna mycCyib-
MaHCKHX CTpaH, TAXKe OTCEUIAOT K HopMaMm penuruu. [Ipodnemoil peannzauun
NpaB JTHUYHOCTH TaKKe ABISETCA OTCYTCTBUE MOJAMTHYECKUX W IOpPHMAMYECKMX ra-
PaHTHH B KOHCTUTYLIMAX, ¥ HA COBPEMEHHOM 3Tane KOHCTHTYLHMOHHOFO pa3BUTHA
TEHIEHUNH K pacliMpeHHio o0beMa KOHCTHTYLMOHHLIX npaB H cBofoi B nozas-
asoleM OONBIIMHCTBE KOHCTHTYIIMI He HaboAaeTcs.

B aucceprauuu [aeTCs CPaBHUTEABLHBIA aHAIM3 CUTYALMH C NPABAMM KEH-
I[HH B pa3iWuHBIX cTpaHax apabckoro Mupa W Aenaercs BBIBOJ, YTO COMJIACHO
AeficTByromeMy B G0JILLUIHHCTBE CTPaH PErHOHa ceMeiHOMY 3aKOHOZATENbCTBY U
IpYrUM HOPMATUBHBLIM aKTaM, KCHUIMHA 3aHHMAET NOAYHHEHHOE MO OTHOLIEHHIO
K My:KuHe nonoxenue. O6Luas cutyauus ycyrybniercs, TeM, 4To AaKe CyLIecT-
BylOllMe npasa cobmojaloTes janeko He Bcerna. J{na GonmbumscTea apabokux
CTpaH XapakTepHO B 60AbMIeH MM MeHbIIeH CTENEHH HapyleHHe NIPaB KeHLIUH,
KaK CO CTOpPOHBI OpPraHoB rOCYJApCTBEHHOH BRAcTH, Tak M B paznuuHbiX cepax
ob1wecTBeHHOMN H ceMelHOM Xu3un. '

B AYCCepTALIMU NSiiae€TCA BBIBOL O TOM, YTO NOJMTHKO-NIPABOBOC MOJOXKCHHE
KEHIUMH B Psifie CTpaH MYCYJbMaHCKOro MHpa HOCHT JOCTATO4YHO MPOTHBOPEHH-
BBl Xapakrep.

B § 2 «IlonuTHYecKOe YHACTHE KeHIUMH: NPaBa AeKJIapHpYyeMbIe H npaBa
peasibHBIe» PACKPHIBAIOTCS NPoOASMEL YUACTUS KEHIIMH B NOANTHYECKOH KuU3HU

CTpaH apabcKoro MHpa, PaccMaTPHBAOTCA HCTOPHUECKHE aciiekThl popMHpPOBaHUS
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NOAHTHUYECKUX TIPAB JKEHIIMH M COBPSMEHHBIE TEHACHUMH BO3PACcTAalOiero yva-
CTHS KEHLIHH B MOJHTHKE, [TPOBOAMTCA CPABHMTENBHBIA aHaTH3 00beMa FTONHTH-
YECKHX MpaB XEHIUUH B paziiiHbIX MyCYJIbMaHCKHX CTPaHax.

Peannsauns npas xeHImWH, NpU3HaHHBIX Bo Beeolmeit aexnapauyn npas 1e-
nosexa 1948 r. u MpeTeHAYIOLIMX HA YHHBEpPCANnbHOCTh, B MYCYALMAHCKUX CTpa-
HaX NPOHCXOINT C pazTuyHOl crenenbio 3QdexTHBHOCTH. B oTHOWeHMM NpU3Ha-
HUA TNOJHTHYECKMX NpaB eHwMH apabckue cTpaHbl ACNATCA Ha ABE TPYyNNbl —
CTpaHel, KOTOpbie Npu3HatoT Ux (Tynuc, Mapokko, Amxup, Eruner, Jlusan, Hop-
naumo, Cupmio, Upak i Memen), u cTpaHsl, KOTOpse WX He TpusHaior (Caynos-
ckas Apasus, Kysefit, Hpan). Onnako, HecMoTps Ha NPH3HAHWE TOJUTHUECKUX
TNpaB KEeHUWH, PealibHOe UX YHacTHE B MONUTHUECKOH KU3HN B apalckux cTpaHax
BECbMa HH3KOE, HE OKa3blBaloLIee BAMIHUA Ha KU3Hb rOCYNapCTBa.

O6vem Mnpas KeHIUWH, 3aKPETUICHHBIl B 3aKOHOAATENBCTBAX MYCYIbMaHCKHX
cTpan, pazinuen. OIHAaKo MOXXHO KOHCTaTWPOBaTh OOHUIYI0 TEHOEHUMIO Ha cOan-
HCHHE 3aKOHOAATENILCTBA MYCYJNBMAHCKHX CTpaH ¢ eBPONEHCKHMH (M MEXIyHa-
POAHBIMH) CTAHAAPTaMH B OTHOLLECHHH TPAB KeHIUMH. B TO e BpeMs, BO MHOTHX
apabcxux cTpaHax cBoboEl, MPENOCTABNEHHbIE KEHIUHHAM, 3a4aCTYI0 HIHOPHPY-
FOTCS CAaMMMH JKEHIIMHAMH, ITOCKOJIBKY B 3TUX CTpaHax OueHb CHABHO AciicTeHe
PEJTHTHO3HBIX OOBIUaeB.

B § 3 «llosuTuko-npagoBbic MEXAAH3MBI AKTHBA3AIMH NOJHTHYECKOTO
YUYACTHR KeHuiAnR B apaGckom mAape» boprba 2a npasa xeumuy Oyner yenew-
HOH TOABKO, €C/M ynactcs KoOMTBCA 6ojiee aKTHBHOTO MX YYacTHs B NOJNHTHYE-
CKOH >KH3HH H PacliBpeHus paB U BO3MOKHOCTEH KeHIUHH, YIYYIICHUS UX COLM-
ATBHOTO, SKOHOMMYECKOTO W TIOMUTHYECKOTO MONOKEeHNUA. BaxHelimmylo pone B
JOCTHXKEHNH 3TOH LM UrparoT MEKAYHapOJAHBE OpraHM3alMK, MHpOBast obine-
CTBEHHOCTh., OIHaKo AN TOTO yToOB! YCUNIHA 1O UCKOPEHECHHIO HAaCHNHA B OTHO-
IIEHHH KEHIUMH HE OKa3blBANMCh TIIETHBIMHM, HEOBX0ANMO MpOSB/ICHUE MONHTH-
4eCKOH BOJM K pelleHHI0 JAHHOHM npobieMsl Ha CAaMOM BBICOKOM T'OCYIApPCTBEH-
HOM YPOBHE, @ TAaKKe HAa YPOBHE MECTHBIX, HAUHOHAIBHBIX W MEXKIYyHAPOAHBIX

HHULIHATHB.
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HecomHeHHBIM ABJfeTCA TOT (DAKT, YTO HALMOHANBLHOE PEryJIMpoOBaHHE B
crpaHax apabckoro Mupa Ha CeroAHSLUIHUIA JeHb He B Haanexauleil Mepe 3aluua-
eT NpaBa ®eHIMH. KpoMe HOpMaTHBHOTO 3aKpenneHus Npas XKeHIHH, Heobxom-
MO C03]aTh TaKske AeHCTBeHHbl MEXAHU3M peanu3aluy dTHX Npas, KOTOPHIif yuu-
ThIB1 OBl [IPABOBLIE, MONUTHYECKHE, COLHOIOTMYECKHE, NICHXONOMMYECKHE H ApY-
rue acnexTsl 37oii npobneMsl.

B coBpeMeHHOM MycynbMaHckoM Mipe cdopMHpoBanach HOBad MOJMTHYE-
cKad Cuila, KOTopad NpUHANa Ha cebd 3a0oTht o osee NMONHOH peantuzauuu npas
apabckux eHIMH. Peub HAET 0 MEXAYHAPOLHBIX HEMPABUTEbCTBEHHbIX OPraHH-
3auuAX. DTH OpraHu3auMy noka ewle HesHauyurenabHsl. OOHAKO TEHAEHUMA K MX
co3aanuto o4yeBHAHA. Co3xaHHbIe OPraHu3allii NPU3BAHbI CHIFPATh BOKHYIO PONb
B MpONaraHje npas *eHWUH B apabckux crpaHax. BausHue TakuX OpraHusauii,
KaK MOKHO Oxu1ath, Oyser Bce Bospactatb. Ha ceromHAWHHMI feHb HexOTOpbIC
opraiuzauMi (Accoudanua COMMAAPHOCTH apadckux xeHmnH, ABCA) umeror
Koncynsratupnslii cratyc npu DkosoMmuyeckom n CormansHom Cosere OOH, uro
FOBOPHT O MEXAYHAPOAHOM NPH3HAHHK HX BAKHOCTH.

Takue ¢opMbl OOLLEHHA HKEHIMH, KaK CEMHHAphl, CHMNIO3HYMBbI, KoH(epeH-
LM, ellie HeJaBHO ObiBIIKE a0COMOTHO HE3HAKOMBIMH, BCE Yallle HCHOJIb3YIOTCA B
apalcKuX CTpaHax s NPOnaraHabl Npas KEHILMH.

Uro xacaercs KOpHINYECcKOli cOCTaBAAOLIEH peanu3auyy Npas XKeHIIUH, CT0-
UT OTMETHTB, YTO, KOHEYHO, HOPMATHBHOE 3aKpPerUieHHE NPaB >KeHI(HH BEChbMa
BKHO; OHO ABNAeTcs (GYHIAMEHTOM A4 NMOCIENYWLUMX AKTOB, PacKpbIBAIOLIUX
3TO MPABO B MOBCENHEBHBIX OTHOIEHUAX. OqHaKo Jodas HopMa MokeT GbiTh Ha-
pyweHa. O6 3¢eKTUBHOCTH NPABOBOIO PEryIHPOBAHHUA MOXKHO FOBOPUTh JHLIbL
TOrfA, KOTAa COo3aH CIeUMaNbHbI MeXaHH3M MO paspelleHito CrOpOoB, BO3HM-
KaIOUIMX B MpoLEcce peanu3aliii npas deobeka. Takue MexayHapoiHble cyael-
Hble Y4pesKaeHHs CO3aHbl B HEKOTOPBIX perioHax — Esponelickuii cya no npasam
yesnoBeka, Mexamepukauckufl cyn no ripasaM 4denoseka, AdpuxaHCKuil Cyn no
npasBaM dejoBeka. BpICkaspiBaroTca NpeUIOAEHUs O CO3ZAHHM AHATOTHHHOIO

Apabckoro cya 1o npaBaM 4eoBeKa.
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Onnaxo HyxHo 6eITe peanictamu. Cosfanne ApaGckoro Cyza ro rnpasam e-
joBeka TpebyeT AOCTaTOYHO IUMTENILHOTO BPEMEHH. Kpome Toro, mannsiit Cyn
HMEET CMBICH CO31aBaTh Kak yupemaeHue, oOnajaoies WHPOKOH KOMIETeHUHeH
0 BONPOCaM 3alUTH MPaB YeloBeKa B apaGCckuX cTpaHax. B To xe Bpems Heol-
XOAMM NeHCTBEHHbIH MEXaHM3M 3alIMTHl MPaB UMEHHO apabekux xenmuH. [lo-
3TOMY MPEANaraeTca YYpeAHTh MEXIYHAPOIHYI0 MEXNPaBUTEIbCTBEHHYIO Opra-
HU3aUuHIo0, KoTopasd obnazana Gbl NONHOMOYMAMH KOHTPOJIA 3a COOMIOAEHHEM MpaB
HKEHIOIMH B MYCY/IbMAHCKMX CTpaHaxX. JTa MEeXNpPaBUTENLCTBEHHAs OPraHn3alus
ABHIIACE Okl CBA3YIOMHM 3BEHOM MEXIY NPABHTENLCTBAMHM MYCYIbMAHCKHX CTPaH
¥ 3apOMAaIOIMMCA B 3TUX CTpaHax ABIDKCHHEM 3a npaBa apalCKuX XeHUMH (B
TOM UKCMNE M JKCHCKHMHW HETIPaBHTENbCTBEHHBIMM opranuzauismu). Cosnaxue
IaHHOH OpTaHM3aluM SBHIOCH Obl HECOMHEHHBIM HPOrpeccoM B JIENE 3allHTH
npaB apabekuX KeHWMH.

B 3akmovyennM [OABEAEHBH! WTOTH JHCCEPTALHMOHHOTO HCCIENOBaHMA,
copMyTMpPOBaHBl OCHOBHBIE BBIBOJ, ONpENENEHbl AKTYalbHbIE HarpasieHHA
naneneHeR paspaboTKH NOCTABIEHHEIX NPobneM.

Ecnu npaso Kax couManbHOE ABJIEHHE MOABMIIOCH PaHblE rocyaapcTsa, TO
KOHLIENLHS MIpaB 4esoBeKka chopMHpOBanack OTHOCHTEIbHO HENaBHO M Oeper Ha-
yano co Bpemen Opanlysckoit Oypiya3no-aeMOKpaTHYECKON PeBONOLMHI KOHHA
XV 8.

B pasnnunsle HCTOpHYECKHE 3MOXH MOHATHE, COASPHaHHE H OOBEM MpaB U
cBoGopn wenoseka He Obli OANHAKOBEIMU. EUIE CPABHUTENRHO HEJABHO, BILIOTE JI0
Havana HBIHCLIHETO BEKa, NpaBa 4YeNOBEKa PEryJHPOBAIUCH HCKIIOUHTENBHO
BHYTPHIOCyZapcTeeHHbIM npaBoM. l'ocyhapcTea — yyacTHHKHM MeXITyHapOAHbIX
OTHOLIEHHH ~ HCXOOWIM U3 TOT0, YTO 3TH BOMPOCH OTHOCHTCH K MX BHYTpEHHeH
IOPHCIMKLIMY U CBS3BIBAIH JaHHBIC BONPOCH C CYBEPEHHTETOM.

['panyupl BHyTpeHHeH IOPHCIMKNMHM TOCYAApPCTB HCTOPHUYECKH TIOABMKHBI H
roCyaapeTBa CaMH YCTaHABJIMBAIOT Npeaenbl TaKHX OrpaHUYEeHHH, NoABepraa Me-
M IyHapOAHO-NPABOBOMY PeryJlHpOBAHHIO TE HJIH HHbIC BONPOCH! BHYTPEHHHX OT-

HOUICHWH.
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3akpennénHbie B YcraBe  Opranmzauun  O6beauuéunerx  Haumi,
MEKAYHApOAHBIX KOHBEHLMAX M KOHCTUTYUMSX MHOTMX CTpaH MHpa, Mpasa
yesoBeKa Bee GOnblLE OCO3HAOTCA Kak (yHaaMeHTaNbHble M HEOTheMIeMbie.

B MexoyHapoOHBIX OTHOLUEHHAX NpaBaMm 4eNoBeka ynensiercs ocoboe
BHUMaHue. HekoTopbie cTpaHbl, HaXOAlMECS MO AAHHOMY BONPOCY Ha NEPENOBLIX
NO3HUMAX, ADKE 3a4B/AIOT, YTO YCTAYORIEHHE CBA3el C roCyAapcTBAMH, B KOTOPBIX
He co6110a10TCs paBa yenoBeka, OyIeT CayKuTh (PaKTOPOM, MO30PALLIMM HX HECThb
M JOCTOMHCTBO. IIDUMEHMTENBHO K MCIaMCKOMY MpaBy o0co0ylo 03abo4eHHOCTb
MHpPOBOro cooblecTsa Bbi3piBaeT npobnema cobmOaeHUS NPaB XKEHUIHH.

CpaBHUTENbHBIE  aHANMN3  NOJMTHKO-AIPABOBOTO  MOJNIOKEHHMS B CTaHax
Apabexoro Bocroka no3BosideT NpPMATH K BbIBOAY O TOM, 4TO, HECMOTPA Ha
ofpezieNieHHble MONOXUTENbHblE TEHAEHUMH B 3TOH cdepe, OCTaeTcs ele MHOIO
HEpeWieHHbIX NPoBNeM, YTO B 3HAUMTENBHON Mepe CBA3aHO C HH3KHM YPOBHEM
Y4aCTHs JKEHIUH B NOJMTHYECKOH JKH3HH CBOHX cTpaH. Jind KOpEeHHOro U3MeHeHHs
cuTyauuu HeobxoguMo oObemMHeHHe YCWIuH apabCKuX HENpaBHTENbCTBEHHBIX
OpraHu3auuil, 3aHMMAOLLMXCS NPABO3AMMTHON ReTENbHOCTHIO0, MEXIYHAPOAHBIX H
MEXIPABUTEALCTBEHHBIX CTPYKTYp. Ocofoe BHUMaHue cleayeT YASAMTD NOArOTOBKE
MaTepuanoB,  KOTOphle  CMocoOcTeoBanH  Obl  MOBBILLCHHIO YPOBHA
MHQOPMHPOBAHHOCTH apalCKuX jkeHwMH 00 MX npaBax W BKAoYanM Ow
peKOMeHJalMY, KaK OTCTaHBaTh H 3aLMIIATE 3TH MPaBa.
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